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jVLy  principal  objedt  in  publifhing  the  fbU 
lowing  work,  has  certainly  been  to  prove  in* 
duftrjr,  and  to  fliew  that  I  do  not  wi(h  to 
hold  any  office  as  a  iinecure.  I  cannot  how« 
ever  but  think,  that  it  may  be  ufeful  t6  the 
younger  members  of  the  bar,  who  maty  wifh 
to  gain  (bme  general  knowledge  of  the  civil 
law^ 


It  is  furprifing  how  feW  gentlemeii  of  the 
legal  profefsioD,  (excepting  thofe,  and  they 
are  not  numerous^  who  have  iludied  in  Scot"* 
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land),  are  acquainted  with  this  fcience,  not 
withfianding  the  encomiums  beflowed  on  il 
by  Lord  Hardwicke  and  Lord  Mansfield,  and 
the  condant  references  t^  it  in  books  of  re* 
ports.  I  have  alwa3rs  afcribed  tliis  defe<5l  not 
to  want  of  diligence,  but  to  the  nature  and 
quality  of  the  trcatifes  on  the  fubjedt,  for  in 
quantity  and  number  they  are  abundant. 


Domat  is  calculated  for  the  meridian  of 
France.  Ayliffe's  work,  though  learned,  is 
dull  and  tedious,  and  iluffed  with  fuperflu- 
ous  matter,  delivered  in  a  mod  confiifed  man- 
ner ;  the  beautiful  iketch  of  Mr.  Gibbon  is 
too  fliort,  and,  like  all  his  writings,  prefup- 
pofes  rather  than  conveys  knowledge :  Woods^s 
Inditute,  though  an  excellent  work  for  tlie 
dudent,  piirfues  a  method  not  familiar  to  the 
EngHfli  lawyer.  Taylor^s  Elements,  though 
highly  refpedtable,  are  filled  with  heteroge- 
neous matter,  amidd  which  the  civil  law 
feeros  to  be  conddered  but  collaterally,  iofo« 
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Much  that  he  has  acquired  from  Gibbon  the 
chara6ter  of  a  learned,  fpirlted,  but  rambling 
writer.  Laflly,  Heieneccius,  an  author  pow- 
erful in  erudition,  by  a  German  drefs  and  fee- 
tional  form,  difgufts  tlie  Englifli  eye. 

It  occurred  to  me,  therefore,  that  a  fhort 
work,  in  the  method  and  order  adopted  by 
Mr.  Juftice  Blackdone,  in  his  Commentaries 
on  the  Laws  of  England,  as  nearly  as  the 
(pirit  of  the  two  laws  would  pofsibly  allow, 
might,  by  the  familiarity  of  its  order,  entice 
the  fludeht  of  the  common  law  to  take  at 
lead  a  curfory  and  general  view  of  this  more 
ancient  code,  when  the  concifenefs  of  the 
iketch  could  not  pofsibly  encroach  on  his 
time.  If  the  text  be  flill  uninterefting  to 
him,  perhaps  fome  of  the  notes,  as  far  as 
they  relate  to  the  ftatute  law,  or  con- 
tain any  new  matter,  may  engage  his  at- 
tention. I  have  called  it  the  fubjltance  of 
leAures,  becaufe  the   reader  mud  naturally 
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fuppofe^  they  were  longer  when  delivered, 
much  having  been  omitted  which  was  adapted 
only  to  academical  refearch,  and  clafsical  en-^ 
quiry.  I  am  aware  that  an  objc6^ion  may  be 
flarted  (the  very  converfe  of  thofe  abovd 
mentioned  to  the  prolixity  of  civilians)  viz« 
to  the  brevity  of  the  work»  From  thofe  deeply 
▼erfed  in  the  civil  law,  the  objeiStion  is  fair^ 
nor  is  it  fuppofed  that  it  can  be  of  ufe  to 
them,  except  as  an  abridgment,  in  adjumen^ 
turn  mcmoridt.  But  it  would  come  with  a  bad 
grace  from  tlie  idle  theorift  who  hga  not  in- 
duftry,  or  the  bufy  pradlitioner  of  common 
law,  who  has  not  time  to  perufe  works  of 
greater  length,  and  for  fuch  it  was  princi* 
pally  intended,  that  he  who  runs  may  read^« 
Prolixity  would  have  given  little  trouble,  con« 

*  If  deeper  refearch  be  defired,.  the  parts  of  the  CoqMn 
Juris  Civilis  to  be  read  on  each  fubjecl^  are  mentioned  in 
the  refpeflive  Chapters^  fo  that  while  confpicuoiis  remark- 
able portions  are  feledcd  and  abridged,  a  general  courfe  of 
Civil  Law  is  pointed  out# 
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cifenefs  f^ve  much.  Quotation,  and  indifcii« 
piii>atie  trajasfudon,  would  laave  fwelled  the 
worky  vvith  moderate  pains ;  but  comprefsion 
and  fele6lion  of, points  really  important,  were 
attended  with  confiderable  labour. 

■ 

In  ihort^  my  bope  has  been  that  the  (lu-^ 
dent  at  the  inns  of  court,  after  peruflng  tho 
inimitable  commentaries  on,  the  law  of  ouf 
own  countries,  might  be  tempted  to  look  into 
an  epitomp  of  the  civile  not  prefuming  to 
any  the  fmallefl  emulation  in  merit;  but 
whofe  comparative  extent  is  proportionate  to 
the  comparative  importance  of  the  two  lawi 

tP  him* 

The  Engliih  forum  fometimes  treats  the 
(ludy  of  the  civil  law  with  levity,  but  may 
its  difcipies  be  permitted  to  fay,  that  it  never 
was  defpifed  but  by  thofe  who  were  ignorant 
of  it.     The  very  nuinerous  cafes  in  our  books 
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o^  reports,  referred  to  in  the  following  pages, 
in  which  the  utility  of  this  knowledge  was 
eminently  confpicuous,  are  fo  many  irrefra- 
gable proofs  of  its  advantage  to  the  common 
lawyer. 

In  this  fecond  edition  the  author  has  greatly 
comprefled  that  part  which  treated  of  tlie 
ecclefiadical  law  of  Ireland  (which  he  is  now 
publifhing  feparately  in  that  country)  and 
has  fupplied  its  place  by  enlarging  on  the  law 
of  the  admiralty,  and  fhewing  its  conne6lion 
with  the  civil  law. 
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AGE  io,  line  third  of  the  note,  for  i^rvliM  tM  ^nfUti* 
^.17,  fine  19,  \id€fnk^ia4d\T&xithu 
P.  »5,  Uiie  15,  after  eiml  read  iWw. 
P.  3a,  line  IX,  after  m^trkd  read  Aiw: 
P.  41,  line  7i  laft  word,  dek  on. 
P.54«  fine  15,  ^fimk^m  ihould  be  after  the  wordAja^ 
P.  55,  fina  xs,  ddc  «4^Mli|F. 
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P.  78,  fizftfiHe,  for  «» the  parties  read  m  the  (triiet. 
1^.  80,  note,  third  lint,  for  tbat  €9mfod  read  ^  ^ummi  «fih^  ett^k^ 
P.  88,  note,  fixth  fine  fitMn  the  bottom,  for  dire&m  read  djftrHun* 
P.XI4,  line8,  farmUrtadiywa. 
P.  117,  line  I,  fdr  as  dfo  read  wor. 
P.  lit,  laft  line  but  two,  after  tfa^  word  Umt  dele  the  iMiiM. 
P.  113,  laft  line,  dele  their. 
P.  117,  note,  line  io,  forexcifidxtad  emtttfi* 
P.  X18,  note,  for  dt^  read  acj!. 
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P.  180,  line  3,  for  iy  read  i»  U, 

P.  18a,  Hne  19,  after  oBnt  dele  the/g—Wiw;  after  vU  put  a  cmm^i 
P.  184,  firft  line,  fotfhen  read  r^nr. 
P.  187,  note,  line  a,  vfttrfim*  dele  the  cmumm, 
P.  189,  line  5,  after  the  word  aepiimlj  for  aW  read  a«. 
P.  200,  noie,  for  tBird  Mk  read  /^  (^/«er  •^ri«f  ^«tl. 
P:  axo,  hSt  line  but  three,  for  wbertjr/  read  itN(#r#  t&i/iji  it. 
P.  213,  line  x6,  for  warramhj  read  vMhaniy. 
P.  3x4,  laft  line  but  two,  after  a^^  dek  the  <•■■■«• 
Pi  331*  Mie«  fifth  IiM  from  the  bottom,  fKmbmt^j/lrtamUiitdifn'ijflrMtfri* 
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Pi{e  %$6,  note  the  tbinl,  fv  pitfiUwmm  rtad  ^•fUmwdi. 
p.  357,  note  the  lift,  after  brev'u  dele  ihe^r/ad. 
p.  168,  line  16,  for  mcmadramcej  read  incmmkraiuerj, 
p.  370,  noce,  fourth  line,  for  i/W  read  if«. 
]P.  306,  note,  for  Csiinas  (bare  II5I.  read  l.ljd. 
p.  313,  line  the  third,  ioTert  t§  before  •vtrweigb. 

In  fpeaking  of  degrees  in  alleges,  it  was  omitted  to  be  obferved  that  Dr. 
Chriftian  holds,  that  no  degree  can  have  been  given  in  canon  bw  Cnce  the  reign 
of  Henry  VIII.  yet  in  the  college  of  t>ublin  degrees  are  condantly  given  im 
t/trtfme  Jure.  It  has  alfo  been  controverted,  whether  a  mandamus  will  lie  for  m 
degree.  Though  Dr.  Bentley*s  cafe  be  not  diredly  in  point,  it  (hould  feem  as  a 
coroUiry  ftom  that  cafe  that  (tich  a  mandamus  would  lie. 

It  muft  be  obfenred  aUb,  that  three  notes  have  been  tnfened  erroaeoufly,  vis. 
■otes  30.31.411d  33,  in  pages  472— ^73— and  475,  which  are  found  aUb  io 
the  fecond  volume.  Though  the  repetition  of  then  inight  be  juftifiaUe  from  tbcir 
nature,  and  to  fave  the  trouble  of  referring  from  one  book  to  another,  it  has,  in  fa^ 
been  a  miftake  which,  with  the  other  errata  of  the  preis,  nuft  be  afcribed  to  the 
unavcndaMe  inconveniences  arifii^  from  the  author  and  the  printer  refiiBng  tt  4 
great  diftaace  from  each  otberi  in  differcnc  couatikf,  and  cotnCfoaim^  oqly  biy 
letter. 


Introductory  cHAPTER^ic.j 


CHAPTER  I. 


*■ 
»*■ 


bs  tun  UTILITY  OP  THE  STUDY  OF  tHE  ClVlL 

law; 

1  HE  luOre  bf  the  feomiii  nkthe,   xi^iich  hai.' 
dazzled  all  fuccceding  ages  beyond  dieir  hope  of - 
tompetition,  was  not  conffitied  to  arms.     It  was 
the  peculiar  glory  of  the  natioh  which  fubdued  thir 
vorld,  to  furnifh  mankind  with  a  code  of  la^s; 
containing  the  moft  perfeft  fyfiem  of  juftice  and 
eqiilDr  between  man  and  man,  which  hals  ever  httn 
produced  by  human  invention./  I  fay  between 
man  and  man,    to  avoid  the  exceptions  which 
may  poflibly  be  taken  to  its  public  regulations^ 
as  fraught  with  an  arbitrary  fpirit     And  when  it 
is  called  the  moft  perfe6i  of  human  codes,  the 
epithet  means  not  to  ailert  kn  entire  freedom  from 
defefts,  which  muft  be  incident  to  every  human 
inftitution.     But  this  we  may  affirm  w4th  fafety^ 

(i)  Thcfe  were  delivered  as  Pralilfions  in  the Univcrfity 
erf  DtiMin;  which  circumftance  wfU  explain  fome  paiCiges 
therein. 
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that  as  a  colle6lion  of  written  reafon ;  as  a  great 
body  of  principles,  founded  in  natural  equity  (2), 
it  has  no  rival.  Tlie  general  excellence  of  it» 
fules,  and  juftice  of  its  decifions,  have  extorted, 
from  all  the  nations  of  Europe,  an  acknowledg- 
Bient  of  its  pre-eminence.  Tliey  have  in  confe- 
quence  either  adopted  it,  as  their  own  municipal 
law;  or,  where  circumftances  and  events  forbade 
fo  general  an  admiflion,  have  been  glad,,  in  all 
cafes  where  their  own  laws  were  filent  or  imper* 
feci,  to  fcarch  out  the  di6tates  of  natural  equity, 
in  the  illuflrations  of  this  code.  Hence,  though 
tlie  phrafes  civil  and  municipal  are,  in  ftridnefs 
of  fpeech,  f\  nonimous,  yet  the  law  of  Rome  (as 
if  the  world  was  yet  one  ilate  under  its  dominion) 
lias  emphatically  vindicated  to  itfelf  the  title  of 
the  civil  law. 

That  it  has  obtained  this  pre-eminence,  we  fliajl 
not  wonder,  when  we  retted  on  the  fuperior  ad- 
vantages which  attended  its  formation.  Mod  laws 
(not  excepting  Ihofe  of  England)  have  been  im- 
maturely  bora  in  the  early  times  of  rudenels  and 
barbarity,  and  receiving  their  accretions  from 
chance,  or  fuddcB  emergency;  appear  deformed 
fnafles,  compofed  of  ill-jointed,  ill-proport)onect 
members;  the  laws  of  flireds  and  patches. 


(t)  As  a  pattern,  therefore,  it  muft  be  admiied  and'COiK 
fultcd,  even  where  it  has  no  binding  force. 


.r^^ 
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With  us,  the  moft  liberal  conftruAions  and  in- 
terpretations of  the  law  by  judges,  perpetual  new 
ads  of  the  legiflature  on  the  fpur  of  the  occafion, 
together  with  the  creation  and  advancement  of  fe- 
parate  courts  of  equity,  have  been  neceflary  to 
fupport  a  ftrufture,  which,  barely  fufficient  for 
convenience,  never  can  admit  much  beauty.     Far 
different  was  the  fortune  of  the  civil  law.     It  ori- 
ginated in  times  of  the  higheft  civilization,  the 
offspring  of  philofophy  (3)  and  fcience.     The  conf^; 
pilers  of  it,  though  at  the  head  of  the  legal  pro- 
feflion,  were  not  mere  lawyers,  but  philofophers 
and  ftatefmeri.     Nor  were  they  confined  to  the  re- 
fources  of  their   own  minds.     The  labours  and 
compilations  of  many  ages  and  countries,  begin-  . 
ning  with  the  foundation  of  Grecian  legiflativei 
wifdom,  afforded  them  powerful  auxiliaries.    Un- 
der their  aufpices,  the  Inftitutes  of  Juflinian  ap-  ' 
peared  in  all  the  beauty  which  method,  arrange- , 
ment,  and  even  the  ornaments  of  fty  le,   couldadd : 
to  the  natural  charms  of  truth  and  equity.  y 

It  fhould  feem  fcarcely  neceflfary  to  ftate  more 
than  has  been  preiiiifed,  in  order  to  eftablifh  the 
objeft  of  my  prefent  Preeledion,  which  is  to  point 
out  the  utility  of  fludying  the  civil  law,  and  to 
flie^v^,  that  the  labour  of  its  difciples  will  not  be 

(3)  It  is  amufmg  to  obfcrve,  how  the  principles  of  the 
philofophy  of  the  Ancients,  cfpecially  of  the  Stoic  Difci- 
pline,  flicw  themfclvci  frequently  throughout  this  Code. 
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ill  bedowed.  To  ufe  the  language  of  an  eminent 
author,  did  ure  find  nothing  in  tliis  law  but  a  more 
thorough  knowledge  of  the  great  principles  of 
jullice — a  more  accurate  delineation  of  the  bound- 
aries between  riglit  and  wrong — a  fcries  of  excel- 
lent rule!!  applicable  to  our  own  condu£^,  and  to 
all  the  afiairs  of  human  life^^ — fublime  and  elevated 
notions  of  philofopiiy  and  religion — it  fiirely  niuft 
be  entitled  to  the  higheft  place  in  ourefteem.  Will 
the  liberal  mind  deny,  that  fuch  an  invefiigation 
muft  be  amply  repaid  ? 

But  excludve  of  its  abftrad:  tlicorctical  excel- 
lence, this  frudy  ofters  the  mod  iignal  aids,  both 
in  the  tranfactions  of  individuals,  and  in  the  inter- 
courfe  of  nations. 

In  the  firft  place — ^the  civil  law  is  an  excellent 
rcpofitory  of  thofe  rules,  which  ought  to  guide 
the  natuial  condu£l  of  ftates,  and  contains  in  its 
hoSom  the  law  of  nations,  as  well  a^  of  nature.  It 
is  evident  that  nations,  in  their  tranfa^dons  with 
each  other,  muft  have  a  common  appeal  to  the  law 
of  nature  and  right  rcafon.  But  this  is  originally 
an  unwritten  (landard.  Tlie  philoibphic  Iloman 
legidator  may  be  faid  to  have  reduced  it  to  writing, 
and  the  world  lia;  decreed,  that  to  his  rules,  as 
declaratory  and  explicative  of  the  law  which  right 
reafon  hz^  didated  to  nations,  the  appeal  iljall  lie. 
It  becomes  therefore  a  fcience  abfolutely  efl'ential 
to  the  (lateiman  and  negociator.     No  where  will 
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they  find  the  rights  of  atnbaifadors,  the  laws  of  1 
war,  the  rules  of  foederal  conlbii6tion,  fo  well  or  / 
fo  accurately  laid  down  (4). 

Grotiusy  and  other  writers  on  public  law,  have 
dnmk  deep  of  thefe  fprings,  and  acknowledged 
their  obligations  to  the  Roman  code.  It  is  im- 
poilible  for  us  even  to  underiland  the  technical 
language  or  mode  of  reafoning  of  foreign  powers, 
without  reference  to  this  law.  Some  writers  (5) 
have  imputed  that  fuperiority  in  negociation  which 
foreigners,  particularly  the  French  (6),  claim  over 
us,  to  their  fuperior  knowledge  of  the  civil  law. 
They  probably  attribute  too  much  efficacy  to  a 
favourite  ftudy,  but  that  this  comparative,  igno- 
rance muft  have  its  effeSt  can  fcarcely  be  doubted. 
How  is  that  man  qualified  to  fettle  and  confirm  a 
treaty,  who  does  not  know  the  fubfequent  cbn- 
flruAion  which  it  may  admit,  or  the  rules  which 
are  to  guide  and  govern  its  interpretation  ?    How 

^4)  In  JUs  ^ua  fola  ratio  commendatj  a  'Jure  Romano  ad 
Jus  Gentium^  tutaftt  coHe£lio^  fays  Bynkerfhoek,  2  J.  Pub. 
Cap.  14. 

.  Qn  the  civil  law,  fa}rs  Sir  William  Scott,  great  part  of 
the  law  of  nations  is  founded.— Jtf4f^fmm/  on  tbo  Swedijh  Cafe 
of  Convoy y  1 799>. 

(5)  E.  G.    Aylifie, 

(6)  This  fuperiority,  if  tnie»  has  been  probably  owing  to 
the  mture  of  their  governments-better  formed  ioxfocn^ 
fuid  diffaUh  th^n  Qun*     .  ' 
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can  ve  anfwer  the  claims  and  manifeftos  of  other 
nations,    if  delivered  in  phrafes,  and  refting  upoa* 
principles  and  rules  of  arg^uroent  with  which  we 
are   unacquainted  (7)?      Leagues  and   alliances, 
tariffs  and  pacts  of  commerce,  treaties  of  peace, 
and  proclamations  of  war,  all  the  difputes  in  Eu- 
rope alx)ut  the  right  of  fucccflion  and  limits  of 
territory  (8),  have  fuch  a  reference  to  this  lav, 
that,   without  fome  acquaintance  at  leaft  Vith  its 
outline,  modem  hiftory  is  unintelligible. 

Having  difcuffed  the  advantage  of  this  purfuit 
in  public,  we  proceed  to  fpeak  of  its  ufe  in  private 
affairs. 

If  we  regard  the  Continent,  proofs  are  unne- 
ceflary ;  a  momentary*  view  will  fuffice.     The  civil 
code,    among  moit  continential  nations,    is   the     ^ 
common  law  of  the'iT  land,  and  governs  all  the 

(j)  A  rrmarkablc  inftance  was  ofFercd,  not  many  years 
fince,  of  the  uciiity  of  this  knowledge  upon  fuch  occafions, 
by  that  prodigy  of  im;ver(al  fcience.  Lord  Mansfield)  the 
dawn  of  whofc  celebrity  was  not  a  little  brightened  by  the 
anfwer  to  the  Prui£an  mamfdio,  relative  to  the  Silefianloan 
about  X753>  in  the  compofltion  of  which  anfwer  he  had  a 
principal  fliare. 

(8)  Add  the  difcuflion  of  fuch  difputes,  as  whether  wars 
have  been  commenced  juftly — proclaimed  in  due  form .' — 
whether^  in  the  condu<Ei  of  them,  the  laws  of  war  hare 
been  obferved  ?  all  which  points  zre  decided  by  the  law  of 
nations,  whofe  beft  expofitor  is  the  civil  law, 
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tranfa6iions  of  iadividuals  with  each  other,  wheuf 
€ver  it  is  not  modified  and  controuled  by  pofitive 
ordinances,  or  oppoTed  by  conftant  ufage  to  tlie 
contrary;  and  from  its  principles  light  is  borrowed^ 
if  the  pofitive  ilatute  laws  are  ambiguous  or  im- 
perfe6t(9).  This  is  the  cafe  particularly  in  Hoi* 
land,  and  all  the  United  Provinces  (10),  where  it 
has  obtained  a  greater  authority  than  in  any  other 
country,  perhaps  on  account  of  the  excellent  laws 
of  trade  which  it  furnifterl  to  that  commercial 
nation.  The  praftitioners  in  their  courts  refer  to 
the  lloman  edifts  with  the  fume  familiarity  with 
which  we  fpeak  of  an  ad  of  parliament  ( 1 J ). 

In  Germany,  the  afleflbrs  or  judges  of  the  Imr 
perial  chamber  (which  is  the  fupreme  court  of  the 
Empire)  fwear,  upon  entering  ixjto  their  office, 
^hat  they  will  judge  all  caufes  according  to  the 
ordinances  of  the  Empire,  or  in  defied  of  them, 
according  to  the  Roman  civil  law ;  and  all  writer^ 

(9)  50|  often  in  England.  Take  this  example :  As  to 
the  diftributions  of  inteftatcs  effedls,  where  our  laws  arc  am- 
biguous or  not  fufiiciently  exprefs,  our  courts  are  ehiefly 
guided  bjr  the  dodrine  of  one  of  Juftinian's  novels. 

(10)  Efpecially  Frifelan4. 

(11)  The  Senatus  Confultum I'ertullianum^  or  the  Lex:" 
Falctdia,  is  as  well  known  to  them,  as  the  St^jtute  of  Frauds, 
or  Entails,  is  to  us.     See  a  memorable  inftance  in  Bynker- 
ihoek,  on  the  queftion,  Whether  the  widow  nmy  Dwr; 
ifitra  annum  lu^us  in  Holland  f 
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agire,  ttiat  it  is  tlic  comnion  law'ofthr  F.mpiic(lQ), 
though  it  prevails  Icfs  in  the  nnithcni  parts,  efpc- 
cially  araon^  the  Saxons,  than  ehcwlicre  ( 1 3). 
The  fame,  with  little  alteration,  may  be  faiti  of 
France.  It  is  not  always  by  the  exprefs  letter  of 
any  law  in  the  Itoman  code,  nhcn  they  do  rcfoit 
to  it,  that  the  tribunals  of  Holland  and  ficnnany 
arc  governed ;  the  letter  may  not  extend  to  llic 
particular  cafe;  it  is  then  by  analogy  and  deduc- 
tion that  they  derive  light  from  its  principles. 
Thus  the  lex  dc  paiipcrk  may  in  its  letter  he  con- 
fined to  damage  done  by  the  eattle  of  anoth' 
but  in  its  e(]uity  and  its  reafoning,  is  extendi 
to  damage  done  by  another's  ihip  or  l>oat.  T!i 
lex  aqtiilia,  even  if  it  liad  not  mentioned  (hipping, 
would  be  conrtrued  in  its  reafons  to  apply  to  ntr 
vigation ;  and  this  method  nuift  always  be  kept 
in  mind   by  the  Engliih  lawyer  or  judge,    wIm 


)U-  

I 


( 12]  The  fcveral  diHricls  .aiid  divifions  of  the  Empire  havM 
their rcfpcflivcconftituiioiiP,  ordinances,  aiidprovinci^cu^ 
toms  i  but  thcfe  are  all  in  fubordinauon  ca  the  civil  law,  aro 
expounded  by  it,  and  when  they  are  filcnt  or  deficient,  i* 
law  is  always  introduced. 

(13)  The  Imperial  chamber  oonfiils  of  the  counts  aa 
barons,  who  arc  called  prefidcms,  ind  their  afTcfTor^.  Thd 
sflcflbr^,  who  are  in  hQ  the  judges,  (the  prefidents  in  f 
neral  not  being  atquaimcd  with  the  law^}  are  required  d 
be  well  informed  in  the  civil  and  canon  laws,  .iiid  have  u 
ajIyCpent  a  confidcrablc  time  in  ihc  tludy  of  thofc  laws  id 
Uieir  uiiivcrfitics. 
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wiflies  to  derive  nfe  and  advantage  from  tlie  civil 

I 

law. 

If  we  turn  to  Italy,  we  fee  indeed  the  VenetiansJ 
ivho  always  maintained  their  liberties  againil  the 
Konian  eniperors^  partially  adhering  to  their  own 
laws,  and  rejecting  even  wiiHom,  when  moving 
from  a  hoftile  region.  But  in  the  papal  territories, 
and  more  efpecially  in  the  city  of  Rome,  where  the 
panon  law  might  expert  undifputed  fupremacy,  it 
frequently  gives  place  to  its  celebrated  rival  which 
feigns  even  in  the  Roman  rota  (14).  In  the  other 
European  ftates,  admitted  in  different  degrees,  it 
ilands  the  interpreter  of  municipal  law,  and  points 
^he  road  to  judicial  flation.  Even  in  our  neigh- 
bouring kingdom  of  Scotland,  the  form  and  prac^ 
tice  of  the  civil  law  are  obferved  in  all  their  pro- 
ceedings; and  not  many  years  ilnce,  this  know- 
ledge was  univerfally  coveted  by  the  gentlemen  of 
(hat  country,  even  thofe  unconne6ted  with  pro* 
fefiion,  not  merely  as  an  avenue  to  profit,  but  as  . 
a  mod  ufeful  exercife  of  the  underfianding.  If 
then  we  have  any  commercial  or  other  intercoUT& 
with  foreign  nations,  if  we  would  wilh  to  under- 
ftand  their  hiftory,  policy,  or  conilitution,  here  is 
the  proper  and  necelTary  clue  to  guide  our  Heps. 

Its  benefits^    within  our  own  national  domellic 
iphere,  are  i^ext  to  be  cftimated  in  the  balance. 

( 14  j  The  Roman  rota  reTembks  our  court  of  chancery. 
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In  the  courts,  military,  maritime,  and  ecclefi- 
aftical,  its  predominance  is  nniverfally  known. 
The  firft  are  by  difufe  almoft  fallen  into  oblivion; 
but  the  jurifdiftion  of  the  court  of  admiralty  in 
England  is  of  great  moment  and  extent,  and  in 
?t  the  knowledge  of  the  law  of  nations  (the  great 
expounder  of  which,  as  has  been  obferved,  is  the 
civil  law)  is  mbft  eflentially  neceffary.  In  all  ftiits 
to  which  the  ecclcfiaftical  courts  are  competent, 
the  civil  law  has  great  influence.  In  teftamentary 
caufes  it  rules.  -Uhdoubtedly,  in  many  cafes, 
common  and  ftatute  laws  will  in terpofe  their  power 
in  the  form  of  prohibition,  but  ftill  the  fubjefts 
over  which  thofc  courts  have  a  peculiar  jurifdiftion 
are  exceedingly  numerous;  over  this  extenfive 
^eld,  the  civil  and  canon  laws  bear  united  fwaj- ; 
the  former  tifually(15)  paramount,  the  current 
of  the  latter  defying  purfuit  without  a  previous 
knowledge  of  its  parent  ilrcaiii,  on  whofe  model 
it  "was  formed,  •  and  from  whofe  fources  it  has  co^ 
biouflfy  borrotwed. 


(15)  Indeec)  perfcdly  fo  in  the  courts  military  a(id  mari- 
time)  and  in  teftamentary  caufes  io  the  ecclefiaftical. 

Mr.  Reeves  oKerves,  that  when  the  court  of  admiralty 
was  eredled,  the  laws  of  Oleron  conftituted  a  national  code 
pf  maritime  law  for  the  difcretion  of  that  court,  and  what- 
ever was  defective  therein  was  fupplied  from  that  great  foun- 
tain of  jurifprudence,  the  civil  law,  which  was  generally 
adopted  to  fill  up  the  chafms  that  appeared  in  any  gf  the  nitti| 
nicipal  cuibfos  of  modern  Europe^ 
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An  endeavour  to  pnTuade  the  common  latv^yfr 
to  profecute  the  theme  of  our  pi-efent  commen- 
elation,  may  be  thought  to  admit  more  difficulty. 
It  would  certainly  be  pedantic  to  deny,  that  many 
lawyers  may  and  do  reach  tlie  lummit  of  wealth 
and  i*eputation  without  its  aid.     A  certain  techni- 
cal knowledge,  aflifted  by  exterior  qualities   ov 
fortunate  events,  may  often  acquire  the  fmilcs  ci 
fortune  and  of  fame.     But  ftill,  it  will  be  true, 
that  the  man  whofe  philoibphic  ambition  aims  afc 
fomething  beyond  the  (kill  of  an  able  attorney; 
Qui  vuli  rerum  cogno/ccre  caufas;    who  with  a 
fcholar'3  mind,  wiflies  to  know  the  rudiments  and 
origin  of  the  rules  laid  down  for  his  inftruftion, 
ought  to  be  a  difciple  of  Juilinian  as  well  as  of 
Coke(l6>.     How  is  this  pofition  (it  may  l)e  aiked) 
confiflent  with  a  truth  univerfally  known,   that 
the  foundations  of  the  common  law  w^re  laid  \\\ 
tthe   feudal   fyftem?     Feudal  principles,    indeed, 
fupplied  the  foundations,  but  were  utterly  in com^ 
petent  to  the  fuperftrufture.     They  breathed  only 
war.    Strangers  to  commerce  and  the  arts  oflf  peace, 
they  regarded  landed  property  in  the  hands  of  the 
vaflal,  only  as  the  inftrument  of  military. ftrength^ 


(16)  The  great  judge,  who  with  fo  much  glory  prefided 
at  the  head  of  the  law  JFor  one  and  thirty  years,  has  manU 
fefted  to  the  world  how  much  the  mind  of  the  common 
hiwyer  (often,  in  former  times,  too  narrow  and  eonfioed/ 
may  be  libemlised  ^nd  extended,  by  a  prerkms  knowledge 
of  morals  and  of  the  praetorian  law^ 
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TUtd  tlw  fourcc  from  m  bciicc  the  lord  f 
fupplies.  On  coirtiacfs,  covenants,  obligalionsy" 
tbofc  ^"aft  fields  ot"  modern  cfHitrovnTv ;  in  Ihort, 
on  all  things  cnllud  in  the  tnc-taphvficnl  taii- 
gna^c  of  fuiiif  ltj;al  writm*(l7),  ikhinx  puixhf 
rational {]S),  that  ryllcin  was  fdcnt.*  To  thtfe  ilc- 
ficicncit-s  the  lull  Ivt-afiirrs  oi"  Imperial  jtirifpra- 
di-tice  oftcrcd  a  ready  fupply.  It  was  eitij^ejW  { I*)) 
jfrafpetl,  and  all  llie  learninfj  of  our  early  Mrrilcrs, 
Btartuii,  Britton,  and  Hcta,  upon  thclV  iubjcfts, 
Klines  ill  Wrowcd  filuntc^.  In  procrls  of  ttmr, 
vl^ea  the  jude  Jpiiit  of  ancient  chKiilry  was 
calflicd,  when  the  lliacklcs  apon  aJtenation  wfrc 
firuck  oO",  and  wiicv  policy  calling  the  attention 
of  iW  liatioa  to  its  coinuierciat  advantages  anti 
rafular  frtuatinn,  expanded  our  fails  over  every 
tit'Ul  of  the  ocean,  a.  X\cv  feries  of  tranfa^tions 
aiofe  amongft  men — new  fubjcfts  of  comroverfy 
— ncu'  fourccs  of  litlj^tion  and  ditVicultics,  whiri 
fouDd  no  FL-lolution  in  feudal  rcgulatioit^    Uepfl 


Wood,  ic. 

moral   cutities- 


■FiJe   Puffindaft*. 


(i;)Ayliffc- 

{i8)  Entia  rati 
Jittradktlim. 


(19}  This  law  wu  tiic  favourite  of  churchmen,  wbo^ 
U&t  formed  grcit  part   of  the  lawyers  of  the  time,  a 
ihcncc  it  is  00  wonder  that  it  Ihould  infinuatc  itfclf,  by  il 
fenfiblc  degrcM,  irtto  the  Eiiglilh  jurifprudcnce. 

The  maximiy  ruttt^  and  rtafin'ngi  of  the  civil  law, 
often  been  adefitd^  or  ufeJ  by  way  of  illu/irtuhij  hf  « 
(.omiuon  lawyers. 
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much  of  the  civil  laur,  which  hacl  clifFufively 
treated  of  thefe  matters,  was  incoqioratcd  witli 
oiir  own,  though  bj'  long  ufc  the  debt  is  forgotten^ 
and  we  are  apt  to  confider  it  as  part  of  our  ori* 
ginal  ftock  (20).  If  we  add  to  theib  obfervatiovis 
one  further  confideration,  that  great  part  of  die 
burinefs  of  tbeie  countries  is  done  in  courts  of 
cquit}',  wliofe  ruks  ami  practice,  for  the  moft  part, 
trace  their  defcent  from  tlie  Roman  forum,  aatd 
tJiat  in  Ireland,  no  diilin^ion  is  made  betwcea 
the  common  and  tlie  equity  lawyer,  there  will 
iiot  a{)pearmucii  room  for  contemning  in  the  tem- 
poral courts  the  knowledge  of  the  civilian  (21)^ 

Thefe  conliderations  induced  me  to  make  t\\e 
experiment,  whether  an  attempt  to  read  a  courle 

(20}  Becaufe,  after  this  inCimation  and  incorporation, 
the  diftlndion  does  not  appear — and,  becaufe  it  derives  its 
biatUng  authority  from  ourfelves.  Befides  thefe  ideas,  manjr 
others  have  been  evidently  taken  from  the  civii  law,  £.  G. 
Infisrmations  ex  offich  by  the  Attorney  General,  and  felons 
not  having  oounfel,  and  witneiles  for  (hem  formerly  not 
having  been  fworn ;  but  the  inftances  are  fo  numerous,  that 
I  muil  refer  the  reader  to  the  following  work  at  large,  where 
be  will  find  them  in  every  page. 

(21}  I  fcarcely  ever  yet  have  met  with  a  point  not  con- 
ne<Sed  with  the  feudal  law,  on  which,  if  Englifli  law  books 
did  not  latisfy  the  doubt,  I  have  failed  to  find  its  refolution 
in  the  civil  law.  Take  one  inftancc  which  has  juft  occurred 
to  me,  and  on  which,  perhaps,  there  is  no  decided  pafe  in 
our  books — ^that  of  markfmcn  to  a  will  of  lands,  witnefles 
(bat  cannot  write ! 
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of  leAurcs,  inftituting  a  comparifon  between  thd 
Roman  and  Englifh  laws — expounding  the  former, 
and  marking  the  rules,  principles  and  pradice, 
whidi  it  has  tranfmitted  to  the  latter,  might  he 
acceptable  to  the  ]>ublic  and  the  Univerfity.  That 
ibreulic  ftudies  arc  vciy  properly  made  a  branch  of 
univerfity  learning,  has  been  ably  argued  by  the 
celebrated  comnieutator  on  the  laws  of  England, 
and  every  plea  which  can  hold  for  introducing 
into  this  place  the  ftudy  of  the  common,  has  ten- 
fold force  when  applied  to  the  civil  law ;  accord- 
ingly ProfcHbr  Ilallifax  at  Cambridge,  and  Dn 
Beaver  of  Oxford,  have  lately  obliged  the  world 
with  a  fkctcli  of  their  labours  in  this  department. 
But,  above  all,  the  learned  profeflbr  of  Glafgow, 
rcceivint;  the  additional  encouraofcment  which 
muft  attend  this  ftudy  in  a  kingdom  where  it  fo 
nearly  approxiuKitcs  to  the  municipal  law,  has  ac- 
quired nioft  deferved  celebrity,  and  has  attra^ed 
many  of  the  youth  of  this  country,  as  well  as  of 
England,  within  the  fphcre  of  his  inftru6)ion. 
Without  pretending  to  vie  with  fuch  illuftrious 
Dames,  I  fhall  have  the  fatisfaftion  of  refleding, 
that  I  have  at  leaft  endeavoured  to  prevent  the 
ofiicc  I  hold  from  being  a  fmecure,  and  have  fet 
an  example  of  labour  to  future  (22)  and  more  able 

(22j  Far  be  it  from  the  writer,  to  infinuatc  any  thing  iH 
the  mod  remote  degree  againft  bis  prcdeceffors— their  avoca« 
tions — their  tenure  being  only  biennial;  their  profeffions^ 
which  muft  have  called  their  attention  to  ftudics  very  dif- 
ferent from  thofe  of  the  law,  Ihew  fufficicntly  why  the/ 
could  not  haw  much  applied  to  this  bufmefs. 
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profeffors,  who  may  deprive  the  wandering  ftudent 
of  every  reafonable  pretext  for  feeking  this  know- 
ledge abroad ;  whither,  in  mod  branches  of  learn- 
ing however,  not  fo  much  neceffity,  as  prejudice 
in  disfavour  of  their  own  nation,  added  to  the 
purfuits  of  pleafure  and  love  of  travel,  ufually  lead 
them.  Much  has  been  done  in  the  medical  line 
to  overcome  the  neceffity  of  reforting  to  the 
fchools  of  our  indefatigable  northern  neighbours. 
Let  it  be  a  pattern  to  jurifprudence. 

Before  I  conclude,  permit  me  to  make  fome 
annotations  on  the  objections  which  may  pofiibly 
occur  to  the  utility  of  fuch  a  courib  of  lectures, 
as  well  as  to  the  advantages  of  this  ftudy  in  gene- 
ral. Thefe  may,  I  think,  be  reduced  to  three. 
The  firft  is — ^Ihat  many  heads  of  the  civil  law  arc 
now  become  mere  matters  of  curiofity,  nothing  ; 
analogous  to  them  exiiting  in  modern  inftitutions. 

Undoubtedly,  that  profeflbr  would  aft  errone- 
oufly,  who  lliould  employ  the  fame  time  and  la- 
bour in  treating  of  obfolete  do6trines,  fuch  as  fer- 
vitude,  adoption,  and  legitimation,  which  would 
be  required  by  fubjeds  ftill  forming  confiderable 
branches  of  the  jurifdiftion  of  our  modern  courts, 
for  example — marriage  and  teftaments.  But, 
furely,  the  objection,  that  the  former  enquiries 
are  ufelefs,  could  no  wliere  be  more  unfortunately 
urged,  than  to  the  academic.  Enquiries,  which 
tend  to  illuftrate  Roman   hiftory  and    antiqui- 


i^  On  the  UtUiiy  of  thi  Study        tliitroit. 

tics  (23),  and  to  explain  numbcrlcfs  paflagc^i 
words  and  pbrafes  in  claflic  authors,  can  never 
appear  unintereftini?  to  the  fcholaf.  Tlie  man  of 
'  tafte  will  be  channed  with  the  dfcfs  which  law 
(often  branded:  as  a*  fdiencc  rade  and  uncouth) 
has  hei*e  affumed.  The  pande6ls  are  written  with 
a  beauty  and  elegance  of  ftyle,  which  Has  wreftecl 
this  celebrated  encomium  frdm  etuinent  critics, 
that  the  I^tin  tongue  might  be  recovered  by  their 
aid,  though  all  other  authors  were  loll. 

To  deny  that  fuch  works  court  our  i>erufal,  Ivill 
found  harihly  in  the  coHegiate  ear. 

The  greater  portion  of  this  learned  body  culti- 
vates, or  is  defigned  to  purfue>  the  (ludies  of  the- 
ology. To  them,  as  has  often  been  obfcrved,  this 
fcience  holds  forth  the  mod  interefting  informa- 
tion.    The  New  Teilament  was  written,  and  the 


(23)  In  fuch  illuftrations  fo  ffiuch  has  been  done  by  Hein* 
eccius  and  others^  that  I  can  claim  little  merit  therein^  biit 
that  of  a  compiler.  Indeed^  all  le£ltires  are  compilations; 
but  let  it  not  thence  be  foolifhly  argued,  that  they  are  ufelefs. 
The  ftudcnt  might  have  rtcourfe  to  the  original  books,  and 
compile  himfelf;  but  will  he  do  fo?  It  requires,  probably^ 
more  time  and  labour  than  he  is  willing  to  bcftow.  Bui 
when  the  labour  of  another  has  heaped  together  knowledge 
from  many  detached  books,  then  he  will  receive  inftmaionf. 
Befides,  the  man  who  does  not  read  at  ftated  times,  fcarce 
ever  leads  with  eiFc^l ;  and  that  is  one  great  ufe  of  ledures. 
The  ftudent  is  obliged  to  learn  fomething  eviry  day. 
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facred  events  recorded  therein  happened,  in  coun- 
tries fubjeft  to  the  Roman  yoke,  and  where  Ro- 
man manners  and  cuftoms  were  univerfally  dif- 
fufed;  of  courfe^  the  alluiions  to  the  laws  and 
ufages  of  that  nation  are  frequent,  and  an  ac« 
quaintance  with  them  tends,  in  no  fmail  degree^ 
to  iliuftrate  and  explain  the  Scriptures.  Dr.  Hal- 
li&x  has  made  the  fame  obfervation,  and  parti- 
cularly and  juftly  applied  it  to  the  writings  oi^ 
St  Paul 

Laftly,  let  it  be  remembered,  in  reply  to  this 
objeftion,  that  if  we  feek  in  other  laws  fuch  know- 
ledge as  may  fugged  ufeful  additions  and  improve- 
ments in  our  own,  our  refearches  muft  not  be  con- 
fined merely  to  the  correfpondent  parts. 

I  proceed  now  to  a  fecond  obje6Uon  made  to 
the  dignity  of  this  ftudy,  which  is — ^that  however 
juft  the  encomiums  which  have  been  bellowed 
cm  the  order  ofj/inftitutes,  and  the  ftyle  of  the 
paudefts,  yet,  that  the  whole  body  of  the  civil 
law,  taken  together,  is  a  confufed,  indigefted 
mafs,.  without  order,  beauty,  or  harmony. 

It  muft  be  admitted,  that  the  Digefts  or  Pan- 
defts  are  only  colleftions  of  fragments,  extrafted 
from  the  written  opinions  of  various  lawyers,  and 
the  code  is  a  compilation  from  the  conftitutions  of 
fliflFerent  Emperors.  In  the  jun6lion  of  fuch  de- 
tached members  we  cannot  always  exped  regular 

VOL.  I.  ,     c 
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feries,  a^ul  fome  of  the  parts  may  appear  contra- 
diftorj'  ('24^.  But  M'hen  we  confider  that  the  in- 
ftittttesy  celebrated  for  perfpicuity  and  inethod, 
furaifli  ail  index  and  clue  to  thb  apparent  laby- 
rinth—that fuch  noble  materials  exift  which  re* 
ijuire  only  the  labour  of  arrangement,  and  that 
this  labour  is,  inthefedays,  almoft  entirely  faved 
bv  the  iiidexes  ajid  notes  of  numberlefs  commai- 
tators,  fuch  cavils  will  vaniih,  or  appear  the  lan- 
guage of  idlcnefs.  Were  they  founded  in  truths 
they  would  but  prove  more  flrongly  the  propriety 
and  adrantage  of  this  work,  and  its  regular  ar- 
rangement. 

The  lad  and  moil  grievous  accufation  againft 
this  law  isy  that  it  breathes  an  arbitrary  fptrit, 
repiign.'int  to  thofe  principles  which  ought  to  be  in- 
colcated  on  the  minds  of  the  youth  of  thefe  coun- 
tries. Of  this  charge,  I  fhould  efleem  it  a  dif- 
ficult tafk,  indeed,  to  undertake  the  refutation; 
a  labour  which,  however,  Giannoni  has  not  re* 
iufed  in  his  celebrated  Hiftory  of  Naples  (S5). 
'lie  infifls^  that  this   ftigma  originated  in  falie 

(24J  It  is  faud  alfo,  that  they  are  often  applicable  only 
to  particular  cafes,  from  whence  no  general  principles  caa 
be  drawn,  and  many  laws  which  are  found  in  one  part  of 
this  collection  are  altered  or  amended  in  another.  Hftfaum^ 
firbajfS^  may  be  /aid  of  any  codi  wbatfoevir, 

(25)  A  work  ftrongly  recommended  to  civilians  by  Earl 
"Mansiicld. 
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fonilrufiiotis  of  ambiguous  paffages,  made  by  the 
adulators  of  Freilerick  Barbarolfa,  then  meditating 
encroachiftents  on  the  liberties  of  the  Empires 
This  opinion  is  fupported  by  foihc  modern  vriten 
t\tn  among  ourfelves,  Dn  Hallifax  feems  ftrongly 
to  countenance  the  opinion  in  a  note  to  his  preface. 
However,  they  feem  to  nie  to  view  the  fubjeft  with 
k  lovct's  eye,  who,  not  content  with  a  thoufand 
eKceUencies  iii  the  ohjcft  of  his  affeftion,  wiihes  to 
aflert  d  total  exemption  from  defed ;  I  mufl  aci* 
knowledge  that  it  appears  to  me,  that  the  maxim 
•»-Princ€ps  legibu^  folutits  f/2-*— and  others  of  a  fimi-* 
lar  nature,  cannot  be  explained  away.  It  is  true, 
the  praftice  did  not  always  coincide  witli  this  the* 
pry,  becaufe  no  governors  can  expeft  a  permanent 
obedience  to  laws,  which  they  totally  defpife  and 
tranfgreis  tbemfeives.  And  befides,.  as  civilizatiotf 
advancesi  and  manners  are  poliihed  and  foftened, 
the  genius  and  temper  of  a  nation,  by  infenlible 
degrees,  puts  a  controul  on  powers  unlimited  by 
the  law  and  conilitution.  Thus,  in  France,  many 
J>owers  conftitutionally  exifted  in  the  monarch, 
^hieh,  tbou^  he  would  not  voluntarily  renounce, 
the  genius  of  the  times  forbade  him  to  exercife ;  and 
btfiory  informs  us,  that  many  of  the  Roman  em-^ 
perors  were  fcrupuloudy  obfervant  of  the  laws. 

Thus  fiands  this  well  known  charge,  which,  triM 
or  falfe,  has,  in  my  humble  opinion,  no  relation 
to  the  prefent  undertaking.  The  arbitrary  impe- 
rial claims  could  only  relate  to  the  conilitution 

c  S 
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code;  and  without  quoting  infinite  authorities, 
am  fortified  in  my  opinion  by  one  of  the  greateft 
lawyers  (1)  of  this  or  any  age,  who  has  pror 
nounced  it  the  firft  colledion  of  written  reafon 
that  ever  exifted,  I  am  willing  to  admit  many 
and  various  inftances  of  pre-eminence  in  our  dor 
meftic  inftitutions.  As  to  the  bbligations  whicl\ 
the  Englifli  Legiflator  h<as  owed  to  Juftinian, 
they  hare  been  treated  of  in  the  former  pnelecr 
tion,  and  are  not  the  objects  of  our  prefent  dif- 
cuflion.  My  immediate  aim  here  is,  to  compare 
the  diverfities  of  the  Britifli  and  Latian  codes. 
Not  that  it  can  be  expe6ted  that  the  limit*  of 
this  treatife  will  admit  many  points  of  com* 
parifon;  to  contrail  them  in  a  few  ilriking  in* 
fiances,  is  all  which  the  contraded  fpace  of  tht^ 
fpecies  of  compofition  will  admit,  while,  at  the 
lame  time,  I  may  be  able  to  convey  to  the  ftu- 
dent  fome  knowledge  of  the  correfpondeiit  head^ 
of  each  law. 

In  an  Introductory  Lcfture,  fo  elfential  to  my 
generrl  plan,  bat  fo  purely  dida6iic^  the  auditor 
mud  not  demand  that  embelliiliment  fo  often  ex*T 
p^ded  from  this  chair,  nor  fuppofe  that  the 
ieverity  of  law  can  catch  the  varied  lights  of 
poetry,  aflume  the  garb  of  eloquence,  or  %Tft 
Itfelf  in  the  colours  of  the  hidorian.  Even  the 
celebrated  commentator  of  England,  who  foars 

(i)  Lqrd  Mansfield, 
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far  above  the  ordinary  path  of  didaclic  Qompofi- 
tion,  has  fcarcely  attained  praife  for  more  than 
unornamented  ncatnefs  of  ftile.  My  objecl  is  114- 
ftrudion,  not  decoration. 

Tlie  municipal  law,  both  of  Rome  and  Britain,, 
15  diftiuguilhed  into  the  civil  and  criminal,  and 
the  civil  again  into  that  which  treats  of  the  rightt 
of  perfons — of  the  rights  of  things,  and  of  a6tiops> 
or  reniedies  for  the  redreffing  of  wrongs;  and  ia. 
both  civil  and  criminal,  the  modes  of  trial,  and 
tl>e  forms  and  conftitutions  of  tribunals,  will 
naturally  offer  themfelves  to  our  confideration. 

We  begin  with  comparing  perfonal  rights.  And 
Ijet'e  the  Englifh  laws  have  a  total  and  undifputed 
preference.  The  law  of  perfons  at  Rome,  was  the 
black  cmle  of  perfonal  (lavery.  Liberty,  fays  Mon- 
tefquieu,  fpeaking  of  the  political  crconomy  of 
Rome,  was  in  the  centre,  fiaverv  in  all  the  ex* 
tremities.  He  might  have  added,  that  liberty 
germinated  in  the  root  of  domellic  ooconomy,  but 
flavery  withered  every  riling  branch.  The  mafier 
alone  pofleffed  the  odious  privilege  of  tyranuifmg 
over  all  his  family.  Imagination  cannot  aggravate 
the  picture  of  opprciTion  difplayed  in  every  pri- 
vate manfion  of  Rome,  the  renowned  domicile 
of  public  liberty.  Each  roof  refounded  with  the 
cries  of  the  tortured  Have,  whof^  fubjedion  bor^ 
Xio  refemblance  to  the  honed  fervitude  of  our 
ipenial  domeflics ;  whpfe  unprote^d  rights  b^aftf 4 
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not  even  thofe  (lender  fences  which  furrounded 
our  ancient  villein,  and  retarded  the  r^acious 
violence  of  Gothic  feudality ;  whofe  torments 
have  only  been  paralleled  by  the  horrors  of  that 
coUonial  fyftem,  which  has  difgraced  humanity 
in  later  days.  Like  the  modern  African,  he  faw 
his  children  liable  to  be  torn  from  his  embrace, 
and  hurried  into  the  cruel  arms  of  diflant  cap- 
tivity; but  he  did  not,  like  him,  view  in  tanta- 
lizing contraft,  fecurity  and  happinefs  hovering 
over  the  children  of  his  mafter.  They  were  equally 
expofed  to  the  arbitrary  will  of  one  common 
ruler,  modified  only  by  variety  of  temper  and 
gradations  of  paternal  tendemefs  or  obduracy. 
Neither  fon  nor  (lave  could  acquire  property  to 
alleviate  fervitude,  or  redeem  bondage.  Their 
acquifitions  merged  in  the  patriarchal  lord,  who 
prefided  with  unlimited  fway  over  their  fubjeAed 
interefts,  and  determined  their  happinefs  or  mifery 
at  his  pleafure.  Nor  had  the  liberty  or  fecurity 
of  the  marriage  ftate  attained  to  a  much  more 
elevated  degree.  In  the  later  and  politer  times  of 
Rome,  indeed,  the  hufband,  by  fclf  refinement, 
as  well  a3  general  habits,  was  reftrained  from 
perfonal  brutality,  and  thA  feparate  property  of 
the  wife  was  fufiiciently  fecured  by  fettlements  in 
fome  meafure  rcfembling  ours,  but  the  marriage 
chain  was  of  the  moft  diifoluble  texture,  and 
broken  on  tlie  (lighteft  caufes.  Cohabitation  dur- 
ing the  period  of  one  year,  conftituted  a  marriage, 
Oyled  btf  ufe,  and  feparation  for  the  (horteft  fpaoo 
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cf  time  before  its  expiration^  annulled  the  union* 
Proofs  the  mod  vague  and  unfolemn  produced 
divorce.  When  the  marriage  tye  was  fo  flight 
and  uncertain,  domeftic  felicity  was  fugitive  and 
fickte.  The  education  of  children  mud  have  been 
neglecied,  though  their  legitimacy  on  account  of 
this  lax  ftate  was  more  favoured  than  with  us. 
Thus  children  born  before  marriage  were  legiti- 
ifiated  by  law,  a  dodrine  attempted  to  be  m- 
troduced  into  England  by  the  canonifls,  and 
rejefted  by  the  barons,  in  that  celebrated,  con- 
cife,  and  energetic  phrafe,  Nolumus  Leges  Anglue 
tnutari. 

With  refpeft  to  the  fourth  and  laft  relation  of 
]>erfons,  r^^ticed  by  legiflators,  that  of  guardian 
and  ward,  the  principles  of  the  civil  have  been 
copioufly  borrowed  by  the  Engliih  Jurifts,  yet  ftill 
perhaps  not  f^fliciently  to  fatisfy  the  philofophic 
mind.  In  the  eyes  of  fome  philofophers  the  loan 
ihould  be  augmented,  iince  the  former  with  pro- 
vident hand  guarded  the  property  not  only  of 
the  lunatic  and  the  minor,  but  even  of  the 
foolifh  prodigal,  who  wafted  his  fubftance  in  riot- 
ous living;  yet  in  placing  women  under  guardian- 
ibip  at  all  ages,  and  in  any  fituation,  they  offered 
an  affront  to  the  fex,  ^md  one  furely  irrational, 
fuperfluous  and  infulting;  and  the  legal  refiraint 
of  proih'gality,  though  imitated  by  Germany  and 
^Holland,  countries  accuftomed  to  arbitrary  rule, 
is  juftly  rejciflcd  bv  liberty  ordaining  freedom  of 
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action  to  all  endued  with  reafon,  and  by  corn* 
nierce  demanding  the  unfhackled  alienation  of 
property.  If  tlie  Romans,  however,  fhould  be 
thought  to  have  any  fuperiority  in  regulating 
perfonal  rights,  to  this  branch  it  is  confined. 

We  proceed  now  to  the  rights  of  things.  Ii> 
their  divifion  of  ihings,  both  laws  are  equally 
minute  and  accurate,  but  in  the  partition  of 
dtatcs  in  things,  the  Lucidux  Ordo  of  the  civil 
code  predominates.  The  civilians  knew  nothing 
of  that  puzzled  diiHn6tion  between  real  and  per- 
fonal property,  which  pervades  our  legal  fyftem 
of  owncrfhip,  which  caufes  diftcTcnt  fpccies  of 
property  to  defccnd  in  varying  lines,  and  to  dif- 
ferent pcrfons — wliich  obliges  the  heir,  who  con- 
troverts the  pretended  will  of  his  auceftors,  to 
litigate  a  double  fuit,  before  a  temporal  and  alfo 
a  fpiritual  tribunal,  perhai>s  with  oppofite  fuccefs, 
and  repugnant  dccifions — whicli  deprives  a  great 
part  of  the  coumiunity,  poiVciied  of  valuable 
leafehold  interefts,  of  that  fliare  in  the  coufti- 
tution  wliich  is  j>olVcfl*ed  by  the  inipoverilhed  cot'* 
tager  at  their  door — which  involves  the  creditor 
iu  cndiefs  labyrinths,  by  difcriminating  ditfcrenl 
mmles  of  executions  adapted  to  the  various  dif- 
tindions  of  the  debtors  property  liable  to  his  de* 
mand-  They  knew  no  feudal  fictions,  which 
hamper  our  alienations,  and  load  our  convey- 
auces  two  hundred  years  after  their  caufes  have 
cealed,  white  the  fage  tren^bles  to  touch  the  weo* 
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now  become  part  of  the  conftitution.  Simple 
and  uniform  in  their  regulations,  cleaF  and  peU 
lucid  in  their  divifions,  they  fubje6led  lands  and 
goods  to  the  famc.difpofitions,  and  tranfmitte4 
them  in  the  fame  conduits  to  pofterity- 

Let  it  be  obferved,    that  I  have  praifed  tha 
fimplicity  of  the  difpofition,   without  as  yet  ex- 
tending my  obfer\'ations  to  its  effeds.  Uniformity 
and  utility  are  not  necelfarily   conneded*      All 
property  defcended  in  the  fame  manner,  but  the 
mode  itfelf  may  not  be  equally  laudable  with  its 
unity.     All  property  ga veiled ;   with  us  ga veiling 
is  almoft  coniidered  a3  a  punifliment,     and  has 
jadually  been  made  the  inftrument  of  penal  laws. 
Yet  gavelling  is  the  policy  of  republics;  it  hurts 
the  pride  of  families,  it  prevents  the  growth  of 
dilates,  it  forbids  die  towering  caftle  to  rife,   and 
the  immenfe  demefne   to  fpread,    and  fwell  the 
arrogance  of  primogeniture ;    but  the  Romans 
reverenced   not  the  firft-born ;    liberty   did  not 
glory  in  the  vaft  poflfeflions  of  her  fons.      The 
ponquerors  of  the  world  were  taught  to  fubdue 
themfelves,    and  to   found    their  pride    on    the 
extended  dominions  of  the  ftate ;  content  as  in^ 
dividuals  with  limited  patrimony,  their  ambition 
93  a  people  was  to  acquire  unlimited  dominion. 
They  followed  the  original  impulfe  of  nature  and 
reafon,    implanting  in  the  parental  bofom  equal 
love  to  all  the   progeny.     The  doftrine  of  pri- 
ipogeniture  may  be  adopted  by  legiflators,    and 
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commended  by  philofophers,  but  it  certainly 
originated  with  barbarians,  and  was  nurfed  by 
favag^e  pride.  The  preference  of  the  male  to  the 
female  line  was  equally  unknown  at  Rome,  nor 
was  the  daughter,  any  more  than  the  younger  fon, 
left  a  dependant  on  the  mercy,  or  a  claimant  on 
the  juftice,  of  the  elder  brother,  Tlie  abfurd  con- 
fequences  alfo,  which  arife  from  our  marked  dif* 
tinftion  between  the  whole  and  half-blood,  are 
the  offspring  of  the  feudal  law,  and  ftrangers  to 
the  jurifprudence  of  Juilinian* 

As  to  quantities  of  eftate,     the  proprietor   of 
land  might  hold  an  eftate  for  ever,    not  in  fee 
limplc,  but  allodially«    I  need  fcarcely  remind  my 
auditors,    that  the  defcendants  of  the  Northern 
nations  were  all  fuppofed  to  derive   their  lands 
from  the  prince,  and  to  hold  under  him.     Thus 
with  us  all  land    is  fuppofed   to  belong   to  the 
king,  and  all  we,    petty  men,    walk  under  the 
huge  ftride   of   this   colloflean    principle.     The 
highcft  eftate  was    but  in    fee  fimple,    held  by 
ftipendiary  fervice,  feodum  coming  from  odhj  puf- 
feflion,   and  /ee,  wages.      Of  this  haughty  policy, 
born  in  camps,    and  bred  by  war,    the   Italian 
land-owner  never  heard,  till  wafted  on   the  din 
of  arms  from   the  hoftile   rco:ions  of  the  North. 
With  eftates  entailed,    they  are  faid,  by  Gibbon 
and  many   others,    to   have  been   utterly  unac- 
quainted,  nor  would  commerce,    which  with  us 
haji  undermined  their  cflcfts,   have  had  operatiou 
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upon  a  nation  of  warriors;  yet  fomething  ana-* 
lagous  they  appear  to  me  to  have  known  in  later 
times  at  leafi,  under  the  name  of  fubftitutions,  a 
name  alfo  given  to  fome  fpecies  of  remainders, 
with  whofe  nature  they  were  intimate,  both  in 
theory  and  praftice ;  and  as  frequently  the  T.  in 
tail,  or  remainder  man,  not  being  a  citizen  of 
Rome,  could  not  hold  property,  the  heir  was 
made  truftee  for  him  by  what  was  ftiled  a  Jidei 
commiffary  fubjiitutionj  which  among  other  caufcij 
introduced  the  doftrine  of  trufts  at  Rome  as  ex- 
tenfively  as  among  us,  our  trufts  correfponding  to 
\\it\T  Jidei  commijhf  not  to  their  ufus  frudtiSy  as 
the  name  might  at  firft  hearing  induce  the  ftu- 
dcnt  to  believe.  Their  do6lrine  of  incorporeal 
hereditaments  is  too  minute  to  bear  analvfis  at 
prefent. 

We  come  now  to  their  canons,  for  finding  out 
the  heir,  or  perfon  to  whom  the  eftate  was  to 
devolve  on  the  death  of  the  laft  poffeflbr.  They 
fled  the  abfurd  principle  M'hich  decrees  that  right 
to  land  never  can  afcend,  and  bequeaths  the  pro- 
perty of  the  childlefs  and  inteftate  to  his  moft 
diftant  relation,  in  defiance  of  parental  claims, 
echoed  perhaps  by  indigence  and  affli6tion,  for 
which  prepofierous  rule  my  Lord  Coke  can  afligu 
no  better  reafon,  than  that  land  is  heavy,  et  gravia 
deorjiim  tendunt.  With  more  reafon  may  we  juf- 
tify  that  law  of  defcent  in  England,  which, 
in  the  fearch  for  a  remote  heir,  guides  us  to  the 
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blood  of  the  anccftor  from  whom  thjb  eft  ate  firft 
defcended,  and  as  it  came  from  the  paternal  or 
tnaternal  line,  reftores  it  to  their  family.  But 
perhaps  Blackftone  himfelf,  notwithftariding  his 
particular  labours  in  that  point,  has  had  no  greaf 
fuccefs  in  defending  the  pofitionwhich  for  ever 
excludes  the  half-blood  from  the  inheritance. 

Our  canon  of  defcent,  however,  has  not  always 
departed  from  the  civil  computation,  fmce  it  makes 
ihe  inteftate  or  deceafed,  and  not  the  common 
anccftor,    the  ftem   from  which  branch  i>ut  all 
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rights  to  |>erfonal  eftate ;  but  in  the  partition  of 
the  branches  the  analogy  ceafes,  and  in  con«* 
fequence  of  varying  laws  of  reprefentatiooy  and 
divilions,  perjiirpes,  not  per  capita^  grandchildren 
in  Britain  frequently  become  entitled  to  very 
unequal  portions  of  money  or  goods,  where  Rome 
would  have  obfer\-ed  exaS  equality.  And  in  de- 
termining the  gradations  of  confanguinity  and 
aftinity,  the  canon,  and  in  regulating  the  degrees 
within  which  marriage  is  tolerated,  the  levitical 
laws  are  our  guides  and  only  luminaries,  without 
the  leaft  refpe6t  to  the  dogmas  of  the  difciples 
of  Trebonian. 

Not  fo  has  Britain  viewed  their  prtocipla  of 
teftamentary  law.  With  implicit  reverence  her* 
it  has  copied  the  wifdom  of  die  wefteru  empire 
with  fo  little  variation,  that  a  comparifon  of  pre* 
fereuce  is  not  admtffible,    wjiere   fimilarity  ex.^ 
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eludes  preference,  fave  that  which  prior  know* 
ledge  gives  the  teacher  over  the  difciple.  Our 
fpiritual  courts  ahnod  impiicitly  obey  the  law  of 
unfolemn  wills  among  the  Romans,  and  although 
to  cafual  obfervation,  the  obligations  of  the  tem- 
poral tribunals  to  thefe  funds  of  Avifdom  may 
ieem  iefs  obvious,  yet  upon  clofet  infpeftion, 
they  will  be  found  to  boaft  but  fmall  original 
pofleflkms  in  this  important  province  of  jurifdic* 
tion. 

The  folemn  will  of  the  Romans,  like  our  will 
of  lands,  was  rather  coniidered  as  a  conveyance 
or  alienation  uittr  vivos^  than  as  a  teftament  In 
the  earlier  times  of  the  Republic,  the  folemnities 
indeed  were  tedious,  and  tlie  liftions  extravagant ; 
but  the  corrected  regulations  of  later  periods  evi- 
dently fumiihed  hints  for  the  provifions  in  our 
ilatute  of  frauds ;  a  conne6iion  moft  pleaiingly 
diicidated  by  Lord  Mansfield,  in  the  celebrated 
cafe  of  Windham  and  Chetwind. 

The  law  of  legacies  has  fervilely  copied  from 
Ijie  Imperialiils,  both  excellencies  and  faults,  fo 
as  even  to  admit  their  diftin6lions,  however  un* 
reafonable,  fuch  as  between  time  annexed  to  fub* 
^ance  and  to  payment.  In  one  fpecies  of  lega- 
tries,  ibowever,  attention  to  reafon  has  made  a 
notable  difference,  thofe  conditioned  in  reftraint 
of  marriage.  By  the  civil  law,  all  conditions  in 
idlraint  of  marriage  are  void^  yet  here  Chanceiy 
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]ias  only  followed  them  Jub  modoj  where  the 
legacy  is  given  over,  and  another  perfon  particu- 
larly fubftituted  by  the  teftator  to  have  the  benefit 
of  it,  in  cafe  the  condition  be  not  complied 
with.  Reeotsv.  Heme.  2.  £q.  Ca.  ab.  315.  page. 

With  more  wifdom  have  the  infiitutes  of  the 
law  of  Scotland  difclaimed  any  regard  to  fubtil- 
ties  peculiar  to  the  Roman  fyftem,  though  they 
at  the  fame  time  ahnoft  recognize  it  for  their  mur 
nicipal  law;  and  in  matters  of  contra^,  tranfac- 
tions,  reftitutionsy  fervitudes,  tutorfhips,  and  obli- 
gations, determine  all  controverfies  accordingly. 
See  Erjkhie's  InJiituteSy  p.  15.  of  Lares  in  GeneraL 

Bcfides  the  titles  to  eftates  arifing  from  will 
and  defccnt,  thofe  of  prcfcription,  cullom,  deed, 
occupancy,  acccfllon  and  tradition,  were  known 
to  the  civil  law.  With  rcfpcct  to  occupancy, 
which  Blackftonc,  differing  from  Locke,  confti- 
tutes  the  foundation  of  all  pro|)crty,  our  deter- 
minations feem  to  have  been  chiefly  deduced 
.from  the  Imperial,  as  appears  from  the  inftances 
feleded  by  that  illiiftrious  profeffor,  rclpefting 
alluvions  and  derelidions  of  a  river  or  the  fea, 
a  doftrine  which,  however  unimportant  it  may  to 
us  in  Europe  appear,  is  at  this  inftant  of  no 
fmall  confcquencc  in  torrid  regions,  where  fud- 
den  and  violent  alterations  of  the  courfe  of  rivers 
occafion  warm  controverfies  as  to  the  ownership 
of  the  new-found  land,  of  which  the  Gauges  is 
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a  memorable  example.  Acceffion  is  a  i|)ecies  of 
occujNoicy.  If  any  corporeal  fubftance  receired 
an  acceffion  hy  natural  or  arti6cial  means,  the 
thing  thus  rendered  more  valuable  fiill  belongs 
ed,  in  its  improved  ftate,  to  the  original  owner. 
If  animals  became  pregnatft,  if  cloth  was  embroi- 
deredi  if  groutid  was  built  upon  or  improved^  the 
advantage  refiilted  to  the  owner  of  the  original 
fubjed ;  and  f hefe  regulations  were  too  obviouily 
the  di^tes  of  good  fenfe^  not  to  compel  imita^ 
tion  dmong  us. 

But  if  the  rule  be  flrained  to  convert  a  work 
of  genius,  written  on  the  paper  of  another,  into 
the  property  of  the  owner  of  the  naked  mate* 
rials,  it  becomes  fo  extremely  abfurd,  that  this 
ridiculous  imputation  on  the  civil  law  muft  furely 
have  been  derived  from  fome  paflages  ill  under- 
flood  ]  and  I  have  no  doubt  that  literary  property 
was  by  no  means  in  a  ilate  of  infecurity,  which 
would  render  it  fo  nuich  inferior  to  purs  (S). 

On  the  heads  of  cuftom  and  prefcription,  we 
find  memorable  variances  between  their  law  and 
ours.  With  us,  the  time  of  prefcription  is  that^ 
which  is  oppofed  by  no  memory  of  man,  or  record 
to  tbe  contrary ;  but  with  them  three  yesuis  formed 

(a)  Intermixture  of  goods^  one  fpecies  of  acceffion^  by 
our  law  forfeits  them  to  the  innocent  party,  though  by  the 
Komuij  a  (atisfadion  was  given  to  the  wilful  author  of 
the  cbnfufioir,  :.         t 
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ft  prefcription  for  things  moveable  and  corporeal, 
and  ten  fulBced  for  things  incorporeal  and  im- 
snoveable,  if  the  perfons  prefcribing  inhabited  in 
the  fame  province ;  if  in  divers,  twenty  years. 

Tlie  validity,  however,  of  the  prefcription,  i.e. 
whether  it  had  l)een  an  uninterrupted  pofleiTiou 
for  the  three  or  the  ten  years,  or  whether  it  was  a 
thing  that  could  be  prefcribed  for,  might  be  tried 
in  a  real  action,  if  brought  within  twenty, .  or  a 
perfonal  commenced  within  thirty.  The  allotment 
of  periods  for  commencing  thefe  actions,  corre- 
fponds  with  our  (latutes  of  limitation.  The  pro- 
perty even  in  things  ftolen,  for  reafons  of  general 
convenience,  and  public  peace,  was  not  contro- 
vertible at  the  end  of  forty  years. 

Every  lawyer  knows  that  our  fpiritual  courts 
are  prohibited  from  trying  cuftoms.  The  leafon 
is,  that  being  guided  by  the  civil  or  canon  laws, 
the  firft  of  which  allowed  ten  years,  the  latter 
forty,  to  conftitutc  a  good  cuftom,  they  would 
have  adopted  their  precepts,  and  e(labli(hed  cuf- 
toms as  legal,  though  fandioned  by  fuch  brief 
duration. 

Of  title  by  deed,  no  other  variation  need  be 
noticed  except  that  delivery  was  not  elTential  with 
them  as  with  us ;  but  the  debt  of  our  code  to  the 
cWil, .  is  mod  confpicueufly  (hewn  in^  the  branch 
of  title  arifmg  from  contraft,  to  which  the  civi- 
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lians  have  reduced  almoft  every  thing  they  have 
delivered  on  duties  and  rights.  The  obligation 
here  isf  indeed,  fo  univerfal,  we  have  fo  little  of 
original  fund,  and  the  analogy  is  fo  complete, 
that  we  cannot  be  expefted  to  mark  diverfity, 
except  in  fome  very  few  inftances.  Thefe  relate 
principally  to  the  contra6ls  of  leafing  and  mort- 
gaging, and  to  the  confequence  of  certain  con- 
trads,  viz.  legal  intereft. 

Leafes  for  long  terms  were  to  them  unknown, 
a  ipecies  of  intereft  which,  though  fo  frequent  in 
this  kingdom,  is  little  ufed  on  the  continent  of 
Europe,  and  is  furely  not  always  eliential  to 
agriculture  (3).  It  is  even  probable  that  they 
were  unacquainted  with  irrevocable  terms,  and 
certainly  the  landlord  claiming  the  farm  or  houfe 
leafed,  for  his  immediate  occupation,  had  a^  right 
to  refume  it  But  if  here  our  policy  may  feem 
wifer,  the  civil  law  deferves  praife,  when  it  allows 
for  the  lefiees  lotfes  by  inundation,  or  any  inevit- 
able  accident;    whereas,   with   us,    during  the 

(3)  I  mean,  in  countries  where  confidence  fupplies  the 
place.  Marfhall  Rur.  OEcon.  Mid.  Co.  2  vol.  Min.  24* 
iajs,  *^  It  may  be  a  moot  point  whether,  under  fiich 
^  confidence  well  placed,  leafes  or  no  leafes  are  moft 
^  eligible."  Gibbon  and  Young  lament  their  want  in 
France  and  Switzerland :  yet,  furely,  agriculture  did  not 
pine  in  thofe  countries.  Picardy,  when  I  faw  it  in  2779^ 
before  leafes  were  much  lengthened  in  France,  was  an 
ocean  of  corn. 
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term,  as  he  is  feciire  of  all  adventitious  gains^  fa 
in  fcveral  cafes  he  muft  bear  the  lofs  (4).  With 
tefpeft  to  barring  forcible  entry,  even  of  the  land* 
lord,  and  enforcing  the  right  of  refumption  for 
arrears  due  after  certain  intervals,  both  fyilem» 
coincide.  From  the  aflertion  that  long  leai€9 
were  unknown  to  the  Romans,  muft  be  CKcepteil 
their  Emphyteufis,  becaufe,  though  they  expre&ly 
excluded  it  from  the  clafs  of  leafes,  itbearsr  a 
ftrong  rtfcmblance  to  fee  farm  tenures;  it  was  a 
grant  of  land  in  peri^etuity,  on  condition  of  im- 
provement, with  refervation  of  a  trifling  rent. 
It  was  made  originally  of  barren  land,  to  whofe 
cultivation  fuch  encouragement  was  necelfary; 
and  as  it  was  legally  forfeited,  for  non-perfor- 
mance of  the  inherent  covenants,  and  yet  might 
be  equitably  reftoreil,  on  fatisfadion  for  the 
breach,  we  may  reafonably  conclude  that  the  in- 
ventors of  our  leafes  for  lives  renewable  for  ever, 
drew  their  ideas  from  this  fource,  on  a  tenure 
almoft  peculiar  to  this  kingdomi  as  we  know  they 
certainly  did  on  poffeflbry  bills,  a  mode  of  pro- 
ceedins:  very  ufual  in  Ireland.  And  hence  the 
modern  praditioner  might  pofiibly  derive  fome 
ufeful  principles  of  direftion. 

(4}  £.  G.  Fire,  and  non-enjoyment  in  confequeooe,  no 
fufpennon  of  the  rent:  however,  a  defence  in  an  a<3ionof 
wafte.  Bel/our  v.  fVeftony  i.T^rmR^p.  and  fee  xStra.  176  J. 

1  Lord  Raym.  147  7. 


Chap.  II.  ]  Of  the  Civil  and  Common  Laws.  37 

The  power  of  mortgaging  among  the  Romans 
was  more  exteufive  than  with  us,  lince  they  could 
mortgage  even  things  incorporeal,  as  dehts  and 
•aftions;  whereas  the  rights  to  things,  termed  by 
the  Englifli  law  chofes  in  aftion,  are  not  trans- 
ferable, from  apprehenfion  that  they  might  be- 
come inftruments  of  oppreffion  in  the  hands  of 
wealth  and  power. 

Modern  la\v^  have  a  manifeft  preference,  in 
invalidating  unwritten  mortgages ;  whereas,  at 
Rome,  the  legalifing  parol  mortgages,  merely  fup- 
ported  by  three  witnell'es,  gave  fcope  by  antedat- 
ing the  conveyance,  to  iniquitous  preference, 
and  variety  of  fraud.  It  is  true,  the  guilty  de- 
ceiver was  there  liable  to  the  action  of  ftel- 
lionate  pr  frauds  and  in  EngliMid  lofes  all  beifefit 
of  redemption,  agaiull  the  fecond  mortgagee ; 
but  the  rcgifiry  qx:ts  of  this  kingdom,  and  the 
cdi6ls  of  France  and  Holland,  requiring  the  per- 
feciiou  of  moi:tgages  before  public  and  national 
officers,   fonu  barriers  much  more  efftfttual. 

The  civil  law  was  inferior  to  ours,  in  allowino^ 
the  creditor  to  fell  the  thing  mortgaged  by  bin 
own  authority,  after  tJiree  notices  to  redeem, 
without  obliging  him,  as  we  do,  to  appeal  to 
fome  tribunal,  which  Ihall  judge  on  the  whole  cir-* 
eumftances  of  the  cafe,  whethei*  fuch  alicnsttioa 
be  con fciciit ions  or  neceffary* 


to  a 
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On  the  law  of  intereft  we  have  plainly  reaibn 
on  our  fide.  'The  civil  law  did  not  totally  pro- 
hibit intereft,  but  only  where  the  borrower  had 
derived  no  advantage  from  the  loan.  But  the 
confined  bigotry  of  churchmen,  in  the  middle 
ages,  rejcftcd  intereft  altogether;  and  the  dif* 
tindion  between  intereft  and  ufury,  and  the  pofi- 
tion  that  money  might  be  hired  at  a  price  not 
exorbitant,  like  any  other  commodity,  without 
crime  or  ftain,  could  find  no  admifiiou  into  thofe 
regions  of  darknefs.  The  interefted  liOmbard  and 
the  perfecuted  Jew  were  the  unpopular  oracles  of 
truths  fo  plain,  and  their  profane  lips  were 
filenced  by  the  whole  thunder  of  the  Vatican. 

Having  difcufled  the  nature  and  foundation  of 
rights,  as  confidered  by  each  law,  our  natural 
progrefs  is  now  to  Remedies  for  Wrongs.  The 
neceflity  of  obliging  every  man  to  purfue  his  legal 
remedies  in  a  certain  order,  and  to  faOiion  them 
to  fome  reafonable  (hape,  without  which  difputes* 
would  find  no  iflTue,  and  fuits  wildly  conduced, 
would  terminate  in  endlefs  confufion,  have  in- 
duced all  nations  to  adopt  certain  forms  of 
aAions.  Thefe  at  Rome  were  long  concealed  by 
the  profeflbrs  of  the  law,  to  enhance  their  con- 
fcquence,  and  aggravate  their  fervices;  but  being 
at  length  divulged  by  Cneius  Flavius,  formed 
a  valuable  part  of  the  advocates  library,  under 
the  name  of  Jiis  Civile  Flavianurii,  and  raifed 
its  promulgator,  though  of  mean  extradlioUi    to 
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the  office  of  Tribune,  Senator  ^  Curule  JEdile. 
The  Romans  had  their  aftious  real,  perfonal,  and 
mixed,  as  many  and  various  as  with  us,  and 
adapted  to  each  particular  complaint.  Church* 
men,  our  firft  Jurifts,  well  acquainted  with  thefc 
prec^ents,  transferred  an  ample  (lock  into  our 
OMrn  Officina  Breoium,  and  ahle  Judges  from 
thence  ftruck  light,  which  has  illuminated  reme- 
dial juftice  in  modern  days.  Tlie  action  of  af- 
fumpiit,  to  avoid  a  tedious  length  of  examples, 
may  afford  a  confpicuous  inftance.  And  thus 
the  aQio  quaji publica  was  the  parent  of  our  qui 
tarn  aAion, 

Thefi?  remedies  were  purfued  in  various  courts, 
and  before  feveral  orders  of  Judges.  Tlie  nature 
of  thefe  judicial  tribunals  is  Mi-apt  in  much  ob- 
fcurity,  and  the  confufion  is  increafcd  by  their 
applying  the  name  of  Judges  indifcriminatcly  to 
the  prefiding  power  that  direfted  in  point  of  law, 
and  to  the  affeflbrs  who  judged  of  the  fad.  Down 
even  to  later  times,  the  parties  are  always  faid"to 
appoint  their  own  Judges;  and  thefe  difia  feem 
clearly  applicable,  not  only  to  the  Jury,  if  I  may 
fo  call  it,  but  to  the  court,  a  power  fo  ftrange  as 
to  be  fcarcely  reconcileable  to  our  modern  notions 
of  wifdom  and  propriety,  nor  is  it  eafy  to  con- 
ceive how  Judges,  thus  ohofen  almoft  at  random, 
^ould  have  been  endued  with  competent  know* 
ledge;  or  how  this  power,  feemingly  ofthe  wildeft 
nature,  ihould  not  have  been  productive  of  igao* 
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rant  decifion,  and  fubveriive  of  regular  prece^ 
dent  Certain  it  is,  however,  from  exprefii  paf- 
fages  in  the  code,  that  before  tlie  time  of  Juf- 
tinian,  there  were  fixed  and  permaqent  tribu«* 
nals ;  certain  it  is  alfo,  that  they  had  diftin& 
courts  of  law  and  equity.  The  do£lrina  of  truib 
contributed  to  this  diftindion  with  them  as  much 
OS  with  us.  On  the  dodtriqe  of  trufisi  their  lav 
was  fertile  and  prolix,  and  their  Prwtor  fidfi 
comijarius  eaiily  fuggefted  to  churchmen  and 
civilians  the  idea  of  our  modern  Chancellor 
Wli|tlier  this  diilindion  of  courts  has  been» 
either  among  the  ancients  or  modems,  wife,  rea* 
fonable,  falutary,  or  ncceffary,  has  been  matter 
of  much  celebrated  controverfy  between  contend- 
ing abilities  of  the  firft  rank,  and  is  a  queftiou 
fpread  over  fields  of  argument  infinitely  too  fpa* 
cious  for  the  range  of  our  prefent  courfe. 

It  will  not  be  depied  that  this  divifion  of  judi* 
catures  is  attended  with  a  certain  awkward  fem- 
blance  of  contradictory  powers,  and  that,  had  it 
pot  been  for  the  narrow  decifions  of  courts  of 
law,  tlie  pnutorian  authority  of  Chancer}*  probably 
never  would  have  raifcd  its  head ;  but  Chancery 
mud  either  have  allunied  its  authority,  or  the 
court  of  law  mud  have  occafionally  metamor- 
^}hofed  itfclf  into  a  court  of  equity,  or  fometliing 
liot  unlike  it,  a  transformation  liable  to  fimilar 
objections.  The  qharge  of  incroachment  on  the 
legal  jurifdiciipns,   was  prompted  by  igQQrancQ, 
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or  iafiigated  by  party  (5) ;  and  the  idea  that  thif 
feparate  and  diftincl  power  is  arbitrary,  unde- 
fined (6)  or  capricious,  (though,  to  the  furprife 
of  Britain,  it  was  fo  depifted  by  an  eminent 
Nortlieni  Jurift  (7),  who  uodertook  to  teach  the 
Engliih  principles  of  equity),  never  had  founda^- 
tion,  nor  eould  have  expe6ied  tolerance  from  an 
enlightened  freedom  for  a  moment ;  it  is  a  power 
to  fupply  that  which  is  defeftive,  and  controul 
the  Iiarfh  and  unintentional  applications  of  gene- 
ral rules  to  particular  cafes;  it  is  not  a  power 
to  make  a. new  law,  or  difpenfe  with  an  oH  one* 
It  cannot  be  better  defcribed  than  it  is  by  the 
Eoman  Jurifts,  Juvare^  Jupplere^  interpretari^ 
fmtigarCy  Jus  civile,  ppt0;  mutare  vel  toller e  nan 
potefi. 

To  th^  Judges  of  their  refpediy^  courts,  as 
well  as  to  the  advocates  who  attended  them, 
certain  rules  were  applicable,  foroe  of  which 
have  been  imitated  by  us,  and  others  neglefted- 
Tlie  inpaj[)acity  of  fitting  in  judgm^t  in  the  place 
or  province  of  the  Judge's -nativity  is  the  rule  of 
th^ir  law,    as  weU  as  of  ours,    and  it  may  be 

(5)  From  which  imputation  of  party-fpirit  Lord  Coke 
bia^felf  is  not  free. 

(6)  It  is  undefined  in  one  fenfe  only,  as  the  caufes  that 
^iCa  before  k  may  bq  infinite  and  indefinitei  that  is,  not 
f crucible  to  any  ftt  form,  of  lepl  ai^on, 

,    (7)  J-Qld  Kaims. 
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hoped  was  better  obferved  by  them  than  by  us. 
The  regulation  which  commanded  him  to  finifli 
every  criminal  caufe  in  two  years,  and  every 
civil  one  in  three,  perhaps  can  only  Kve  under 
the  meridian  of  an  arbitrary  government.  But 
their  rules  with  refpc6l  to  advocates  feem  to  have 
been  admirably  calculated  to  preferve  the  decency 
and  honour  of  the  bar.  Their  names  M'ere  ex- 
punged from  the  rolt  of  honour,  if  they  bar- 
gained with  either  contending  party  for  any  part 
of  the  matter  in  conteft,  or  inhumanly  refufed 
to  defend  the  accuftrd  pauper,  at  the  nomination 
of  the  Judge.  For  railing,  and  abufive  language, 
they  might  be  fined,  fufpendcd,  and  removed. 
They  went  through  a  r€al  examination  for  ad- 
miifion,  and  might  maintain  an  adion  for  the 
honourable  fruits  of  their  labours.  How  for 
thefe  regulations  correfpond  to  ours,  is  obvious  to 
every  perfon  in  the  lead  converiknt  within  the 
walls  of  the  forum. 

In  both  civil  and  criminal  caufes,  the  fubftan-« 
tial  parts  were,  the  action,  citation,  libel,  con- 
tcftation  of  fuit,  anfwer  of  the  defendant,  the 
proofs,  the  conclufion,  the  fentence,  and  execu- 
tion. Accidental  parts,  contumacy,  exception^ 
replication,   fatifdation,  tranfadion. 

Tlie  form  of  trial  was  that  M'hich  has  been 
handed  down  to  us  in  the  courts  ecclefiaftical  and 
in  Chancery.      Tlie   advantage   of  tliat  power. 
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ivbich  can  demand  the  defendant's  anfwer  upon 
04th,  is  acknowledged  by  the  faitor  in  equity, 
who  finds  fuch  affiftance  refufed  him  by  the 
iimited  hand  of  the  common  law.  The  written 
examination  of  witnefles,  though  it  difcovers  not 
the  guilty  forehead,  nor  the  trembling  hand, 
"poffefles  that  mature  and  folemn  inveftigation, 
feldoin  known  to  the  hurry  and  confufion  of  a 
trial  by  Jufjr. 

In  complicated  cafes  of  property,  therefore; 
many  able  men  have  thought  this  length  of  un- 
hurried examination,  infinitely  pfcfei-able  to  that 
rapid  torrent  of  captious  interrogatories,  which 
often  derives  credit  to  the  advocate,  from  the 
confufion  of  the  evidence,  without  drawing  a 
fingle  fpark  from  the  torch  of  truth,  or  adding 
the  minuted  weight  to  the  arm  of  juftice. 

But  in  criminal  profecutions  nothing  can  com- 
penfate  to  the  accufed  for  the  refufal  of  liberty 
to  meet  the  adv^rfary  face  to  face,  and  to  con- 
front the  man  who  aims  a  deadly  dart  at  his  life 
and  at  his  charader;  this  is  one  advantage — the 
other  is  trial  by  jury.  Here  then  the  law  of 
England  triumphs:  before  a  jury  of  his  country- 
men and  his  peers,  acquainted  by  their  vicinage 
with  his  charader^  and  interefted  from  their  equa- 
lity in  his  prote£iion ;  openly  accufed,  and  legally 
defended,  the  guilty  alone  can  tremble  at  the  in- 
cumbent hand  of  juftice* 
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Tlie  learned  Pettlngal  maintaias  that  the  Cen« 
tumviri  were  a  jury;  but  if  his  analogy  be  BOt 
fanciful,  their  utility  was  at  leaft  confined  to  civil 
cafes,  for  we  never  hear  of  them  as  a  bulwark  to 
liberty,  or  a  fliield  againft  oppreffion.  Indeed, 
the  whole  front  of  the  Roman  criminal  law  pre* 
fents  nothing  but  odious  lines  of  fanguinaiy  faor* 
rors,  where  every  ftep  of  the  legiflature  can  be 
traced  in  blood.  The  iron  crown,  the  agonizing 
wheel,  the  bed  of  tortures,  prefent  themfelves  to 
the  abhorrent  eye  on  every  fide ;  their  ultipiate 
punifhments,  favage  in. their  nature,  and  foreign 
to  their  end  (which  is  example,  and  not  the 
pain  of  the  individual),  dilaceration  by  .  wild 
beafts^  protrufion  from  the  Tarpeiau  Rock,  im- 
merfion,  crucifixion,  and  fcourging  to  deatbi,  are 
lefs  ihocking  in  narration  to  our  feelings,  than 
the  previous  engines  ufed  to  extort  confeflion 
from  the  prifoner,  and  to  load  with  guilt  the  un- 
fortunate object  of  Imperial  refentment. 

The  Inquifition,  a  name  now  almoft  configned 
to  the  regions  of  Iberia,  was  the  title  of  a  pro- 
ceeding familiar  to  the  Romans.  The  long  dif- 
quifitions  in  the  digefts  on  the  fubje6ls  and  inci* 
dents  to  the  rack  or  queflion,  are  too  repugnant 
to  humanity  to  bear  analyfation.  The  oath  ex 
officio^  whicli,  in  contradi6lion  to  every  principlt^, 
compelled  the  prifoner  arraigned  to  accufe  him^ 
felf,  and  which  long  routed  the  juft  refentnient 
of  tbcfe  realms  (until  baniflied,   with  uuivcrfal 
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accUmation,  at  the  Reftoi^atioD),  took  its  rife 
£rbm  the  fame  detefted  font  :  There  is  fcarcely 
aa  abuie  of  the  criminal  lawv  which  in  the  lull  or 
preceding  centuries  drew  down  on  its  perverters  the 
vengeance  of  an  ixi|ursd  people,  that  was  not  fug- 
gefted  by  the  defpotic  genius  of  declining  Rome.^ 

Yet,  amidft  thcfe  feverities,  we  are  furprifed  to 
find  glimpfes  of  indulgence  unknown  to  us,  fuch 
as  delivery  of  a  ciopy  of  the  indiftment  or  charge 
to  the  ac6ufe4  in  alli  cafes,  the  refufal  of  which, 
however  mtified  by  timc^  did  always,  in  my  opi- 
nion,:  c^ft  upon  our  jiirifprudence  the  compli- 
cated fiigma  of  barflincfs  and  abfurdity  (S). 
Privileges,-  fimilar  to^thofe  of  the  Habeas  Corpus 
ad,  had  early  exigence. at  Rome,  and  ixnleiinite 
imprifoianent  without  trial  was .  unknown.  In 
fome  inftances,^  a  violent  revolution  to  clemency 
even  favoured  of  the  Mofaic  rules  of  compen- 
fation,  and  refufed  to  punifli  theft  with  death 
until  the  days  of  Juftinian. 

JHfere,  however,  upon  the  whole,  is  the  glory 
of  Britain  and  of  Ireland;  and  though  we  mufl 

(8)  This  opinion  is  fupported  by  the  author  of  the  Pre- 
face to  the  Second  Edition  of  the  State  Trials,  juflly  ad- 
mired by  Mr.  Hargrave:  he  ably  anfwers  the  objcdlion  that 
it  would  give  room  for  captious  exceptions.  If  they  are 
really  captious,  they  ought  to  be  difallowed;  if  they  go  to 
the  merits  of  the  caufe,  why  (hould  not  the  prifoner 
have  the  benefit  of  them  i 


40  On  the  Coniparatrcc  Excelknce    [Introd. 

recoiled  that  counfel,  by  the  common  law,  i<i 
denied  to  the  culprit,  and  that  it  was  only  in 
the  century  before  the  laft  that  he  was  iiUowed 
to  produce  a  wltnefs ;  yet  tt  is  our  happineis  to 
reflecl,  that  the  errors  of  our  anceftors  are  almoft 
matters  of  hiftoric  curiofity,  or  at  mod,  lights  on 
a  diflant  fhore  to  guide  our  paths  to  peace  and 
fecurity.  The  trial  by  jury,  while  preferred  in- 
violate, is  a  palladium  which  wilt  for  ever  fecure 
us  from  a  repetition  of  encroachments.  May  it 
be  our  pride  to  guard  its  facred  rights,  and  pre- 
ferve  its  avenues  from  pollution.  And  if  no 
other  utility  was  derived  from  the  ftudy  of  the 
civil  law»  but  the  fatisfafUon  of  obferving,  in 
triumphant  contraft,  the  fuper-eminent  attention 
which  ours  has  paid  to  the  rights  of  the  fubje6l, 
it  would  be  a  recompence  to  the  philofophic  ftu^ 
dent,  and  fincere  lover  of  his  country. 
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THIS  work  proceeds  at  once  to  the  rights  and 
duties  of  perfons,  in  their  private  relations,  omit- 
ting thofc  which  arofc  at  Rome,  from  the  public 
relations  of  magiftrates  and  people,  the  latter 
being  well  known  to  the  theoretic  fcholar,  and 
to  the  pradifing  lawyer  now  of  little  or  no  con- 
cern, except  to  warn  him  of  the  ill  ufe  formerly 
made  of  them,  to  fupport  iliip-money,  difpenfioj^ 
power,  &c. 
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HUSBAND   AND   WIFE. 
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X  HOSE  branches  of  the  civil  law,  to  which 
modem  inftitutions  bear  no  analogy,  and  which 
therefore  only  tend  to  fatisfy  curiofity,  or  illuftrate 
liiflory,  may  be  here  treated  in  a  more  flight  and 
general  manner.  Such,  for  example,  are  fervitude, 
paternal  power,  and  adoption  ;  but  where  the 
rules  of  the  Roman  code  have  given  rife  either 
direftly,  or  by  analogy,  to  the  regulations  of  our 
laws,  or  where  they  form  the  law  and  pradice 
either  of  our  maritime  or  ecclefiailical  courts,  I 
muft  beg  leave  to  unfold  them  more  minutely 
iLud  in  detail  This  is  peculiarly  the  cafe  on  the 
fubjed;  to  which  we  now  proceed,  the  relation 
between  hulband  and  wife,  the  contra6i  of  mar* 

VOL.  I.  B 
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liage.     In  many  inflances  the  law  of  marriage, 
both   in  ouF  temporal  and  ecclefiaftical  courts, 
is  derived  from  the  Roman  ioftitutions ;  indeed^ 
in  moft,  except  where  the  precepts  of  our  holy 
Teligion  have  interfered^  and  forbade  the  admif- 
fion  of  rules  contrary  to  its  purity.     The  fubjed 
is  die  more  important  to  the  civilian,  becaufe  it, 
conftitutes  one    grand   divifion  of  thofe  caufe$ 
which  come  under  the  cognizance  of  the  fpiritual 
courts,  which  are  (except  thofe  which  are  merely 
pro  falute  anivuB)  divided  into  pecuniary,  te(la« 
mentary,  and  matrimonial(I). 

Marriage  is  confidered  in  various  lights  by  dif- 
ferent laws.     The  Roman  had  refped  principally 
to  its  civil  effeds^  as  \t  produced  in  the  huiband 
and  wife  a  mutual  participation  of  benefits  and 
right ;  it  was  therefore  defined,  omnU   vit€t  cam^ 
Jorliunty  humaui  Sf  Divini  Juris-  communicatio.     i 
do  not  mean  that  the  Romans  omitted  all  re* 
ligious    rites  on  the  perfection  of  this  contra^ 
but  their  laws  viewed  it  merely  as  a  civil  cove* 
'  nant,    however  Heaven  might  prefide  over   its 
ratification.     Tliofe  rites  were    not  any  part  of 
its  eflence;    it  was   good  without  them.     The 
canonifts  coofider  it  in  a  religious  light,,    and 

(i)  It  mzy  fitrprife  the  perufer  of  the  loititutes  of  JuC' 
tinian  to  find  fo  important  a  fubjeft  there  (o  flightlf 
touched  upon ;.  the  reafon  is  thts^  the  Emperor  in  die 
Inft.cutes  merely  introduces  it  collaterally  «9  OOe  oC  tbt 
foundations  of  paternal  power.. 
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define  it  a  facrament  peculiar  to  the  laity,  by 
which  a  man  and  woman  are  joined  together 
according  to  the  precepts  of  the  church.  Among 
proteftants  it  is  confidered,  partly  as  a  holy  union 
of  Divine  inftitution,  partly  as  a  civil  contraft ; 
in  the  latter  view  alone  it  is  regarded  by  the 
temporal  courts ;  its  facred  bonds  being  left  en- 
tirely to  the  giiardianfhip  of  the  fpiritual  tri- 
bunals. 

I  fhall  firft  confider  how  marriages  were  created 
at  Rome ;  fecondly,  the  eiFefts  of  this  relation ; 
thirdly,  how  they  were  diffolved;  marking,  as  we 
proceed,  how  the  different  views  of  it  above-men- 
tioned have  occalioned  the  canon  aud  our  law  to 
differ  from  theirs. 

4 

With  refpeft  to  the  firft  head,  how  marriages, 
were  contrafted — in  this,  as  in  all  other  con- 
tratts,  the  parties  mufl,  by  the  Roman  law,  as 
by  ours, 

Firft,  be  willing  to  contraft. 
Secondly,  able  to  contraft. 
Tliirdly,  muft  adually  contraft. 
Fourthly,  to  prodicce  certain  legal  effeQs, 
th€  marriage  muft  have  been  aftually 
celebrated   with  particular  rites   and 
ceremonies,  which,  however,  were  not 
part  of  its  eifence,    nor  requifite  to 
make  the  con tra6l  complete,   as  they 
ate  with  us. 
Firft,  Willing — It  is  evident  that  free  confent 
is  neceftary  to  conftitute  l  valid  marriage ;    it 

£  S 
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would  be  flagrantly  abfurd  to  allow  the  brutal 
ravirtitr  to  fonn,  by  afts  of  violence,  an  indiffo- 
luble  union.  The  maxim  therefore  of  the  Roman 
law,  as  well  as  of  ours,  is,  Confaifus  non  concu- 
bilus  Jacit  nuptias;  if  then  error,  fear,  or  force 
intervened,  the  marriage  was  void,  becaufe  con- 
fcnt,  which  is  elfential  to  it,  was  wanting.  But 
as  it  would  be  much  too  general  a  poiition  to  fay, 
tliat  all  error  vitiated  a  marriage,  it  may  be  ufc- 
ful,  by  one  or  two  examples,  to  point  out  whai 
manner  of  error  was  fatal.  An  error  in  the  per- 
foa  vitiated  the  marriage,  e.  g.  if  we  fuppofe  one 
of  the  parties  drawn  by  fome  difguife  or  decep- 
tion into  a  contra6l  with  a  perfon  they  did  not 
intend,  and  whom  they  miftook  for  another ;  an 
error  in  an  ellential  quality  was  fatal,  as  e.  g. 
with  refpcci  to  impotency  (2)  or  affinity:  an  error 
in  an  accidental  quality  was  not ;  for  inftance* 
in  fortune  or  temper  (3) :  for  weak  indeed  would 
be  the  nuptial  tie,  if  liable  to  be  brdken  on  ac- 
count of  imperfeAions  difcovered  after  marriage, 

(2)  l*his  objeAton  is  confidered,  by  Mr.  J.  Blackftone, 
under  the  head  of  Difabilities.  The  reader  here  will  obferve, 
that  though  the  genera!  claffification  correfponds  with  that 
of  the  learned  profcflbr,  there  is  no  ftmilitude  in  the  arrange- 
ment or  fucceffive  order  of  the  inferior  points.  E,  g.  Agaul^ 
idiotifm,  clafled  by  him  as  a  difability,  is  confidered  by  the 
civil  law  under  want  of  will,  and  the  diftinAion  of  diiabi- 
lities  into  thofe  attended  or  not  attended  with  turpitude^  is 
Act  ufed  by  Blackftone. 

(3)  The  French  have  made  temper  a  camfo  of  divocce. 
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and  miftakes  with  refpeft  to  fortune,  if  not  oc- 
cafioncd  by  fraud,  deferve  no  pity  ;  if  attended 
with  fraudulent  circumftances,  can  only  furnifli 
a  ground  for  pecuniary  compenfation. 

On  this  head  of  error  the  laws  of  thefe  coun- 
tries do  not  differ  from  thofc  of  ancient  Rome  (4), 
Of  marriages  difputed  on  account  of  alledged 
error  in  the  perfon,  (though  fuch  an  event,  how- 
ever frequently  made  an  inftrument  of  the  drama, 
feldom  occurs  in  real  life),  an  inftance  has  oc- 
curred within  my  own  experience  ;  errors  in  cffen- 
tial  qualities,  even  if  we  can  fuppofe  the  parties 
willing,  operate  as  difabilitles,  and  make  the  mar- 
riage voidable ;  and  errors  in  accidental  afteft  not 
its  validity. 

An  error  occafioned  and  produced  in  one  party 
by  the  other,  in  order  to  break  the  marriage,  fhall 
not  avail  the  deceiver,  fuch  as  mifnaming  himfelf 
or  herfelf,  unlefs  where  the  error  refpefts  fome  dif- 
ability  (as  confanguinity),  or  occafions  the  omif- 
fion  of  fome  requifite  exprefsly  infifted  on  by  the 
pofitive  law;  for  example,  that  of  the  perfon 
celebrating  the  marriage  being  a  clergyman  in 
holy  orders ;  -  but  when  the  fpiritual  courts  in  Eng- 
land were  allowed  to  enforce  contrafts  in  pr^/etiti, 
which  they  could  until  the  marriage  act,  (and  no 
fuch  aft  having  pafl'ed  in  Ireland  (5),    are  ftill 

(4)  To  the  errors  in  e(rential3  above-mentioned,  the 
Mofaic  law  added  an  error  in  refpcd  to  virginity. 

(5)  This  differenc(^  between  thehws  of  tbc  two  coun* 
tries  is  worth^r  of  ob[ejrvation. 

'       E  3 
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allowed  to  do  in  that  country,  where  there  is 
no  fubfequent  marriage  with  confummation)  it 
would  feem  that  if  the  marriage  had  been  cele- 
brated by  a  layman  difguifed  as  a  clergyman,  the 
judge  ibould  have  decreed  a  celebration  in  facie 
eccle/ue^  becaufe,  though  not  properly  a  marriage, 
it  was  a  contra6t  de  prcefenti 

The  confent  muft  be  given  without  fear;  but 
under  the  name  of  fear  is  not  comprehended  filial 
rcfpeft  and  reverence,  inducing  the  child  to  pay 
attention  to  the  wifhes  of  the  parents,  if  on  their 
parts  there  be  no  force,  perfonal  violence,  or  me- 
naces :  if  it  be  a  fear,  according  to  the  language 
of  the  civil  law,  a  quo  abfunt  verbera,  vincula^ 
mincSy  it  muft  not  be  forced:  hence  marriages  ce- 
lebrated by  force  are  void ;  and  by  the  civil  law, 
the  confent  of  a  party  forcibly  carried  away  from 
the  family  and  married,  whether  given  prece- 
dently  or  fubfequently,  did  not  confirm  the  mar- 
riage ;  by  our  laws,  a  precedent  confent  (in  fuch 
a  cafe),  in  fome  inftances,  does  not  confirm  the 
marriage;  a  fubfequent  in  fcarce  any:  but  this 
difability  in  the  perfons  carried  away,  to  ratify 
fuch  forcible  marriage  by  their  confent,  depends 
on  particular  (latutes,  and  is  confined  to  the  cafes 
mentioned   and   defcribed  in   thofe  ftatutes  (6), 

(6)  The  principal  of  thcfe  ftatutes  are, 

in  England,  in  Ireland, 

3  Hen.  VII.  ch.  2.  31  Hen.  VI.  eh,  q. 
39  Eliz.  ch.  9.                        3  Hen.  VII.  ch.  2, 

4  ^  5  Ph.  and  Mary,  ch.  8.      10  Car.  I.  ch.  17. 

6  Anne,  ch.  16. 
19  Geo.  11%  cb.  13* 
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Profiitutes,  by  the  Roman  law,  were  not  entitled 
to  this  protedion  from  force ;  but  our  laws,  re- 
garding the  rights  of  hqmanity,  as  well  as  the 
public  order  and  peace,  have  given  them  in  this 
Tefyt&  the  fame  immunities  with  other  women. 

Under  the  head  of  marriages  void  for  want 
of  confent  of  parties,  may  be  included  thofe  of 
idiots  and  lunatics,  who,  having  no  free  will,  are 
incapable  of  confent,  and  were  therefore,  by  the 
civil  law,  incapable  of  contracting  matrimony. 
By  the  old  common  law  of  England,  idiots  and 
lunatics  were "^figlule^ permitted  to  marry;  but 
by  the  £ngli(]i  ftatute,  15  Geo.  11.  cfa.  50.  the 
marriage  of  a  lunatic,  fouud  to  be  fo  by  virtue  of 
a  commiflion,  or  whofe  perfon  and  eftate  are  by 
ti€t  of  parliament  entrufted  to  others,  is  in  that 
kingdom  declared  to  be  null  and  void  (7)  ;  and  in 
Ireland,  the  marriage  of  a  lunatic,  if  not  proved 
to  be  in  a  lucid  interval,  would  be  determined  to 
be  void. 

Secondly,  Able — Now  let  us  fuppofe  the  parties 
willing,  we  proceed  to  the  caufes  which  may  dif- 
able  them  from  contra£ling;  thefe  were  divided 
by  the  civil  law  into  fuch  as  were  attended  with 
turpitude,  and  fuch  as  were  not.  Under  the  former 
clafs  of  thofe  free  from  turpitude,  they  reckoned 

(7)  This  a&  is  fometimes  called  tbe  Brs4ford  A£l,  as  faid 
to  have  been  introduced  by  Mr.  Pulteney,  to  prevent  Lord 
Bradford,  to  whom  he  was  next  in  reou^nder,  from  marry- 
ing. 

£  4 
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infancy-— *ant  of  proper  confent — alienage.  Un- 
der the  latter,  fuch  caufes  as  rendered  the  mar- 
riage inceftuous,  indecorous,  or  noxious.  We 
ihall  confider  them  in  this  order  : 

1ft.  Infancy — By  infants,  in  the  civil  and  cc- 
clefiaftical  laws  (in  relation  to  marriages),  are 
meant  children  under  the  age  of  feven  (8).  Such 
could  not  even  contrad  efpoufals  (9)  ;  between  the 
age  of  feven  and  puberty,  which,  by  the  civil 
law,  as  by  ours,  was  fourteen  years  in  the  man, 
twelve  in  the  woman,  they  might  contrad  efpou* 
fals,  t.  e.  make  contrafts  de  futuroy  or  mutual 
promifcs  of  future  marriage,  but  not  marriage 
contrafls  de  prce/enti,  or  by  words  of  the  prefent 
tenfe. 

At  the  age  of  puberty  they  might  agree  or  dif^ 
agree  to  the  contradl  by  marrying  or  refufing  to 
marry;  fo  they  might  if  one  only  of  the  parties 
were  under  the  age  of  puberty,  on  that  party's 
arriving  at  fuch  age.  The  canon  law  refpe^ed 
hability,  not  years,  in  determining  who  were  of 
the  age  of  puberty,  which  therefore,  according 
to  the  canonifts,  muft  differ  in  different  perfons* 
If  perfons  under '  the  age  of  puberty  married  dc 

(8)  With  rcfpc^l  to  other  ads  and  powers,  infiuicy  had 
other  meanings,  lengths,  and  periods. 

.  (9)  The  marriages  of  princes  were  excepted  for  reafons 
offtate.  Swinburne,  in  his  Travels,  mentions  having  feen, 
at  Palermo,  two  yomig  ladies  of  eight  years  of  age,  who  had 
been  even  then  efpoufed  or  betrothed,  appearing  at  balls  with 
their  future  huibands* 
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faRo  at  Rome,  the  wife  was  confidered  only  as  a 
fpoufe ;  the  hufband  could  not  fue  for  her  dower ; 
if  repudiated,  fhe  had  not  the  aftw  rei  t/j'orte,  nor 
could  fhe  upon  this  event  recover  a  legacy  be- 
queathed to  her,  to  be  paid  at  the  time  of  mar- 
riage. 

Our  law  here  differs  from  the  civil.  A  contraS 
de  future  is* of  no  force,  if  both  the  parties  are  un- 
der* the  iage  of  twenty  one  years  ( 10) ;  if  one  only 
a  minor,  is  voidable  at  the  eleftion  of  that  minor; 
.  it  differs  again  in  this,'  that  with  us  marriages  de 
JdQowxih  perfohs  under  the  age  of  puberty,  are 
eonfidered  as  more  than  fpoufals,  as  aftual  marri- 
ages; for  though  either  party,  on  coming  to  the 
age  of  puberty,  may  difagree  to  the  marriage,  yet 
if  there  be  no  fuch  difagreement,  no  fecond  cele- 
bration of  the  nuptials  is  required;  if  indeed  one 
of  the  parties  difagrees,  the  marriage  is  void  with- 
out any  fentence  of  divorce  (11).  Such  cafes  in 
latter  times  h?tve  rarely  happened ;  but  formerly 
quefiions  have  arifen,  whether  thefe  marriages, 
potwithftanding  difagreement,  fliould  not  be  con- 
0dered  as  valid  with  refpe6t  to  third  perfons  (12), 

(id)  Holt  V.  Ward.  Strange, 

(ii)  Godolphin,  p.  479. 

^12)  Vide  Leigh  and  Hanmer,  Leonard  53.  The  cafe 
was  thus :  a  bond  wa&  given  by  Leigh,  conditioned  that  his 
fbn  fliould  marry  Sir  Thomas  Hanmer's  daughter ;  they  in- 
termarried, the  fon  being  twelve,  the  dauf*hter  nine ;  Leigh's 
fon  at  fourteen,  his  age  of  puberty,  difagreed  to  the  mar- 
.^iage.    An  aAiqitwas  brought  pn  the  bond  \  adjudged  that 
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Sd.  Dlfability — Want  of  confent  of  psttents  or 
guardians.  No  confent  was  ivantiog  but  that  of 
the  parties  themfelves  by  the  canon  and  onr  com* 
inon  law ;  for  though,  by  the  feudal  fyftcoiy  the 
want  of  confent  of  the  King  or  I»rd  fubjeflcd  the 
party  to  forfeitures,  yet  that  did  not  invalidate 
the  marriaj^e.  In  the  civil  law  the  confent  of  the 
father  was  indifpenfably  neceffary  to  the  validity  of 
the  marriage,  until  the  child  was  emancipated; 
hence  great  difficulties  arote  when  the  father  was 
infane,  in  captivity,  &c.  till  by  later  regulations 
the  magiftrate  Iiad  a  power  in  fuch  cafes  to  diC* 
penfe  with  the  neceflity  of  confent  (13).     In  fome 

its  cotidition  was  fulfilled^  and  that  the  marriage  under  pu- 
berty, though  the  parties  had  a  power  of  afterwards  difiigree* 
uig,  was  thus  to  be  coniidcred  a  good  marriage  as  to  third 
pcrfons. 

^13)  The  neceflity  of  parental  confent  is  tgrees^Ie  to 
leafon,  othcrwife  filial  irreverence  is  encouraged,  and  nifli 
and  imprudent  connexions  follow,  attended  with  mifery- 
both  to  parent  and  child.  It  is  alfo  agreeable  to  the  Divine 
hw,  which  makes  marriages  without  fuch  confent  voidable. 
Ifaac,  Jacob,  Sampfon,  Exod.  xxii.  v.  17*  Though  a  man 
ieduccd  a  maid,  the  &ther  might  refufe  her  to  him,  ergo  a 
Ibrtiori,  &c. 

Dcut.  vii.  V.  3.  The  Ifraelites  were  forbidden  to  give 
their  children  in  marriage  to  the  children  of  Canaan. 

I  Corinth,  ch.  vii.  St.  Paul  fpeaks  of  peribns  giving  or 
rcfufing  th.ir  children  in  marriage. 

Yet  the  Council  of  Trent  feverely  condemned  thoie 
who  hold  tliat  marriage  without  confent  was  voidable^  lod 
many  writers  on  the  canon  law  have  maintainedy  that  fuch 
confent,  though  decorous,  hnoitSstiXallfitbtrattfaatUmof 
the  fnarriagi  by  that  law* 
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cafes,  for  want  of  a  father,  the  coufent  of  mothers 
or  guard'nns  was  required.  If  confent  was  iin- 
reafonably  refufed  by  the  father,  there  was  no  re- 
medy; if  by  the  mother  or  guardian,  the  magif- 
trate  had  a  power  of  interference,  and  might  allow 
the  marriage.  In  Holland  the  confent  of  parents 
or  guardians  is  neceflary  to  twenty-five.  In  France 
until  thirty.  The  legiflature  of  England  in  later 
times  has  adopted  the  fame  policy,  and  by  various 
ilatutes  has  made  the  confent  of  parents  or  guard!- 
ins,  until  the  parties  are  twenty-one,  an  indifpen- 
fable  condition  to  a  good  marriage.  Hence  in 
England  the  age  of  twenty-one  is  become  the  full 
and perfeA age,  in  refpeft  to  maniage,  as  it  always 
was  with  relped  to  many  other  a6ls.  Of  thefe 
Engliih  ilatutes,  the  principal  is  ufually  known  by 
the  name  of  the  Marriage  Aft,  26  Geo.  II.  which 
never  was  ena6^ed  i(i  Ireland,  but  certain  a£ls  have 
pafTed  in  that  kingdom,  particularly  9  G.  II.  ch. 
II.  and  83  G.  II.  eh.  10.  to  invalidate  by  fuit  in 
the  ecclefiaftical  court,  (to  be  commenced  within 
a  year)  the  marriages  of  perfons  having  ejlates  to 
a  certain  amount  therein  fpecified,  who  marry  un- 
der twenty-one  without  confent  of  parents  or  guar- 
dians. The  Iriih  canons  require  their  confent  in 
all  cafes  where  the  parties  are  under  the  age  of 
twenty-one,  and  at  any  age  if  they  are  married  by 
licence  (1 4),  except  in  cafe  of  widowhood. 

(14)  The  propriety  of  the  Englilh  Marriage  k€t  bis  been 
a  fubjeft  of  great  conuoverfy :  againft  it  Wfs  urged  the  d^( 
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Sd.  Difability — Tlie  parties  not  being  Roman 
citizens.  This  followed  from  the  Roman  definition 
of  marriage,  and  the  light  in  which  they  confi- 
dered  it;  for  how  could  others  participate  all 
rights,  divine  and  human,  when  none  but  Roman 
citizens  M'ere  entitled  to  thofe  full  and  complete 
privileges^  Tlie  participation  of  divine  rights  was 
of  great  confcquence  to  a  Roman  wife,  e.  ^f.  her 
being  admitted  to  the  fitcrifices  offered  by  the  huf- 
band,  while  the  empire  continued  to  be  heathen. 


crcafc  of  population  snd  liccntioufncrs  which  it;W5MiId 
fion.  It  was  anfwcrcdy  that  parents  were  not  apt  to  refuie 
their  confcnt  to  reafonable  matches^  but  muft  w;{!i  to  fee 
their  children  fetilcd^  that  any  perverfe  oppofition  from  the 
parent  could  only  retard  the  mirriage  until  twcnfy-onc,  no 
great  age  for  entering  into  that  union;  and  thatfarfty  mar- 
riages  do  not  tend  to  make  (he  people  happy,  or  the  nation 
profpcrous,  or  add  to  the  felicity  of  either  children  or  parents. 

This  act  is  fuppof^d  not  to  extend  to  Scotland,  byt  Lord 
Mansfield  cxprcfTed  great  doubts  upon  that  point. 

However,  Mr.  Hargrave  fays  this  point  fcems  now  fiilljr 
fettled  in  favour  of  Scotch  marriages  by  a  decifion  in  the 
court  of  arches,  afterwards  confirmed  by  the  delegates  in  that 
kingdom. 

It  is  (aid  to  be  rendered  totally  nugatory  by  having  the 
banns  called  in  a  parifb  where  a  party  has  refided  a  certain 
(ime  for  ths  purpofe,  but  where,  notwithibindiog  fuch  ie» 
fidcnce,  xht  banns  may  be  called  without  the  knowledge  of 
any  panics  concerned  to  prevent  it  j  for  this  trick  is  (aid  to 
be  a  fecurity  from  the  siCi, 

The  Royal  Marriage  Ac!,  1772,  is  alfo  fometimes  om* 
pbatically  galled  the  Marriage  Ail. 
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becaufe  without  fuch  participation  there  Were  many 
civil  riijhts  to  which  flie  was  not  entitled.  Mar-' 
riage  with  them  meant  the  union  of  perfons  en- 
titled to  every  right  that  human  nature  is  capable 
of;  hence  the  union  between  citizens  was  called 
Nuptial  or  Connubium; — with  other  free  perfons, 
Matrimonium; — and  between  flaves  themfelves, 
Coutubernium.     Vide  Heineccius. 

Having  now  gone  through  the  difabilities^  which 
are  merely  temporal,  or  not  attended  with  turpi- 
tude, we  proceed  to  fuch  as  are,  or  at  lead  have 
been,  fo  accounted.  Marriages  forbidden  by  the 
civil  law,  on  account  of  the  latter,  are  claflbd 
under, 

Id.  Inceftuous, 

2nd.   Indecorous, 

3d.  Noxious.  * 

Inceftuous. — In  order  to  underftaud  how  far  the 
difability  arifing  from  confanguinity  or  affinity  has 
been  extended  by  different  laws,  we  muft  trace 
out  their  refpedive  methods  of  computing  the  de- 
grees (15)  of  kindred  among  collaterals  ( 16).  The 
civil  law  reckons  upward  (17),  from  either  of  the 
perfons  related,    to  the  common  dock,  and  thea 

(15)  Gradus  eft  Diftaiitia  Cognatorum. 

(16)  It  is  evident  the  degrees  of  kindred,  in  the  right  line, 
suift  by  all  laws  be  reckoned  alike — /.  e.  as  many  degrees  as 
there  are  generations. 

(17}  This  was  the  Jewifh  mode  of  computing,  and  is  the 
fair  and  natural  one,  fays  BacoDi  Ab.  3  vol.  p.  572, 


ff2  ON  THE  RIGHTS  [Book  I. 

downward  again  to  the  other;  reckoning  a  de- 
gree from  each  perfon  to  the  next>  both  afcending 
and  defcending. 

The  canon  Jaw  (18)  begins  at  the  neareft  com- 
mon anceftor,  and  counts  downward;  and  in 
whatfoever  degree  the  two  perfons,  or  the  mod 
remote  of  them,  is  diftant  from  the  common  an- 
ceftor,  that  is  the  degree  in  which  they  are  re- 
lated to  each  other.  £.  G.  coufin  germans  are,  by 
the  civil  law,  in  the  fourth  degree  to  each  otl^r; 
by  the  canon  law  and  by  ours  in  the  fecond  de- 
gree. This  being  premifed,  the  rules  of  the  ci- 
vil law  are  eafily  underllood,  and  may  be  reduced 

Firft,  Marriages  between  perfons  in  the  dired 
line,  whether  afcending  or  defcending,  are  pro- 
hibited ad  infinitum. 

Note. — This  rule  is  common  to  the  three  laws. 

Secondly,  In  the  oblique  equal  line,  (i.  e.  if 
both  perfons  are  equidiilant  from  the  common, 
ilock,)  the  fecond  degree  is  within  the  prohi- 
bition, the  fourth  not.  In  the  oblique  unequal 
line  (i.  e.  if  one  be  more  remote  from  the  com- 
mon (lock  than  the  other,)  all  degrees  beyond 

(18}  The  rule  of  the  canon  law  is  thus  exprcflfcd : 

Linea  tranfverfa  aequalis. 
In  Quoto  Gradu  unufqulfque  diftat  a  Stipite;  eodem  inter 
le  diftant. 

Linea  tranfverfa  inzc|ualis. 
In  Quoto  Gradu  Remotior  diftat  a  Stipite;  codem  diftant 
inter  fc. 
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the  third  are  legitimate  degrees,  unlefs  one  perfoa 
be  in  loco  parentis  to  the  other  Tip)-  There  arc 
no  degrees  of  affinity,  in  propriety  of  fpeech,  bc- 
caufc  Qo  generations  of  blood  ;  but,  by  analogy, 
a  role  is  applied  to  them,  viz.  in  whatever  de- 
gree any  perfon  is  related  to  me  by  blood,  in  the 
fame  degree  is  the  confort  of  that  perfon  related  to 
me  by  affinity  (20). 

The  canonifts,  eager  to  augment  the  reftraints 
upon  marriage,  in  order  to  increafe  the  neceffity 
of  diipenfations,  were  not  pleafed  with  thefe  rules, 
or  with  the  civilians'  method  of  computing  de- 
grees. They  therefore  adopted  the  metliod  of 
computation  mentioned  above,  which  brought  all 
perfons  within  nearer  degrees    of  kindred  than 

* 

before,  and  extended  their  prohibitions  to  the 
fourth  degree,  in  the  equal  collateral  line,  and 
•even  further  in  the  unequal.  Not  content  with 
thefe  alterations,  they  invented  new  reftraints, 
ariiing  from  fpiritual  relationihip,  i.  c  from 
haying  the  fame  godfathers  or  godmothers,  axkl 
extended  their  prohibitions  to  the  feventh  degree 

( 19)  By  perfons  in  loco  parentis  to  us,  the  Roman  Law 
meant  perfons  nearer  the  common  flock  than  we  are. 

(ao)  Yet  fome  exceptions ;  by  thefe  rules  coufln  ger* 
mans  might  marry,  yet  often  forbidden  by  the  Emperors 
before  Juftinian.  A  man  might  marry  his  niece,  not  his 
aunt.  Yet  the  niece  was  prohibited  after  the  time  of  Cofl« 
ftanttne,  I  fuppofe  for  being  within  the  levitical  de- 
grees. 
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of  this  relation,  until  the  council  of  Trent  re-* 
ftri^ted  the  prohibitions  of  marriage,  ariling  from 
baptifniy   to  the  fecond  degree. 

Although  in  tlicfecountries  theniethod  of  the  can- 
onifts  in  computing  degrees  is  adopted  with  refpe6l 
to  real  eftates,  and  that  of  the  civilians  as  to  per- 
fonal,  yet  neither  are  applied  to  the  difabilities 
of  marriage.  A  ftatute  of  Hen.  VIII.  which  is 
in  Ireland,  33  cap.  2,  has  ordained  that  no  de- 
gree of  kindred  Ihall  be  a  prohibition  to  marry, 
except  fuch  as  is  made  prohibitory  by  God's 
cxprtfs  law,  or  fuch  as  comes  within  the  fame 
reafon.  The  degrees  of  kindred  therefore,  to 
which  we  are  to  look,  to  know  whether  marri- 
age be  prohibited  on  account  of  confanguinity 
or  affinity,  are  the  levitical  degrees.  The  inabili^ 
to  marry  perfons  who  are  in  toco  parentum,  does 
not  exift  with  us  (21). 

Marriages  were  prohibited  by  the  civil  law  as 
indecorous,  1(1  between  fenators  and  emancipa- 
ted (laves,  or  other  perfons  of  mean  condition. 
2d,  Between  a  maji,  and  a  woman  who  was  an 
aftrefs,  a  proftitute,  an  adultrefs,  or  who  had 
been  convicted  of  heinous  crimes.  8d,  Be- 
tween  parties  who   had  committed  adultery  to- 

(21]  A  man  had  married  his  great  uncle's  wife;  a  llbct 
was  exhibited  againil  him  to  annul  the  marriage.  Prohibi- 
tion was  obtained,  for  it  is  within  the  levitical  degrees;  yet 
file  was  to  him  hco  parentis. 

Dr.  Harrifon  v.  Burwell,  Vaughao^ 
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gether  (22).  4th,  Between  the  raviflier  and  the 
raviflied.  The  firft  prohibition  as  to  fenators, 
however,  was  taken  away  by  Juflinian.  The  -fe- 
cond  and  third  are  unknown  in  the  canon  law, 
or  in  our   common  law. 

Noxious — Firft,  marriages  were  prohibited  a- 
mong  the  Romans  as  noxious,  between  Chrif- 
tians  and  Jews.  To  this,  forbidding  the  inter- 
marriages of  proteftants  and  papifts,  may  bear 
fome  comparifon  as  to  their  policy. 

Secondly,  Between  guardians  or  their  fons,  ancj^ 
their  female  M'ards,  before  they  have  rendered  an 
account,  and  between  provincial  goveinors,  or 
other  public  officers  in  the  provinces,  and  pro- 
vincial women  (23). 

Thirdly,  The  marriages  of  the  clergy,  or  others 
who  had  made  a  vow  of  chaftity.  But  this 
muft  be  confined  to  marriages  fubfequent  to  their 
entering  into  the  miniftry,  for*  marriages  con- 
traded  before,  were  not,  by  the  civil  law,  dif- 
folved  on  taking  orders,  and  thofe  in  the  lozver 
orders  might  marry  once  after  being  ordained. 
See  CodCy   lib.  3.  tit.  19. 

Fourthly,  Between  perfons  who,  or  one  of 
whom,  were  married  already  to  fome  other,  ftill 
living. 

(22)  This,  though  often  fpok^n  of  in  the  houiisof  lord9> 
neVer  has  been  enaAed  in  thefe  realms. 

(22)  Compare  with  this  policy,  the  ancient  laws  forbid* 
ding  marriages  between  the  iriih  and  engli(h« 

VOL.  I.  F 
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By  the  civil  law,  polygamy  is  cxprefely  forbid^ 
den.  In  thefe  countries  a  former  marriage  not 
only  invalidates  a  latter,  but  fubjeds  the  party  to 
the  penalties  of  felony,  unlefs  there  has  been  a  pre* 
cedent  feparation  a  men  fa  S^  thoro,  which,  though 
it  does  not  confirm  the  fecond  marriage,  prevents 
the  felony.  At  Rome  frequent  attempts  were 
made  to  aboliih  the  laws  againfl  polygamy,  but 
without  fuccefs*  Julius  Csefar  entertained  fuch 
a  defign,  but  did  not  carry  it  into  execution. 
•Valentinian  I.,  wifhing  himfelf  to  take  a  fecond 
wife,  allowed  the  praftice  though  it  had  ceafed 
to  be  common.  Juftinian  forbad  it  exprefsly  a- 
mong  the  Romans ;  and  Theodofius,  Arcadius  and 
Honorius,  extended  the  prohibition  to  the  Jews 
(24).  Among  modern  civilized  nations,  polygamy 
has  fcarcc  ever  been  legalized,  not  even  hi  Muf- 
covy :  Charlemagne,  at  that  early  period,  puni flied 
it  as  adultcrv.  It  is  remarkable,  that  the  Maho- 
metans,  at  prefent,  though  they  praftice  it  them- 
fdvcs,  arc  faid  to  forbid  it  to   the  Jews  (25)* 

(24)  Among  the  ancient  nations,  the  Perfians,  Atheni* 
ans,  Parthians,  Thracians,  pradifed  polygamy. 

(25)  This  practice  has  been  defended  by  appealing  to 
the  practice  of  the  patriarchs,  particularly  Lamech^  and 
of  the  whole  jcwifh  nation.  But,  fays  St.  Auftin,  what 
is  that  to  us ;  wc  are  forbidden  by  .the  pofitive  rereakd 
law,  they  were  not.  Befides,  others  maintain  that  La- 
mcch  was  fcverely  reproached  by  his  confcience  for  this 
aft ;  and  if  ii.  was  indulged  to  the  Jews  at  all,  it  was  rather 
permitted   to  the    hardncfs  of  their  hearts,  than  encgu- 
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It  18  not  wrong,  fay  the  polygamiftsi  foecaufe  it 
is  not  contrary  to  the  end  of  marriage,  which  is 
encreafing  the  fpecies.  This  is  not  confonant  to 
experience^  for  it  is  not  found  to  encreafe  po- 
pulation.    Turkey  is  an  inftance  (26). 

It  has  alfo  been  defended  as  neceifary  in  hot 
climates.  The  roman  law  giver  did  not  think  fo^ 
for  be  enaded  thefe  prohibitions  for  the  meri- 
dian rf  modern  Turkey.  A  defence  of  the 
pradice  has  been  lately  attempted  by  a  dodor 
Madan,  whofe  work -has  not  even  the  merit  of 
novelty;  the  fame  notions  having  been  broached 
long  before  by  Lyferus,  a  native  of  Saxony,  who 
wrote  about  ltf83.  Succeffive  polygamy  (27) 
fubjeded  perfons  at  Rome  to  feveral  penalties 
and  incapacities.  By  the  canon  law  it  is  efteem- 
ed  indecorous,  but  not  forbidden.  Marriage 
within  the  year  of  mourning  is  feverely  con- 
demned by  both. 

ragedy  as  was  the  cafe  with  refped  to  their  divorces.  Vid. 
St.  Matthew,  ch.  19.  v.  8.  Texts  quoted  againft  it  are, 
frcmi  Genefis,  ch.  2.  v.  18.  where  two  only  were  joined 
together,  &c.  and  i  Corinth,  ch.  7.  v.  2.  Let  every 
man  have  his  own  wife^  and  every  woman  her  own  hus- 
band. Arguments  againft  polygamy,  from  the  confufion  it 
introduces  into  families — from  the  negleA  of  the  children^' 
eduoitiony  &c. — Se^  alfo^  Vinnius,  p.  49. 

(26)  China  feems  an  inftance  to  the  contrary. 

(27 J  By  fucceffive  polygamy  is  meant,  a  fubfcqueat 
marriage  after  the  death  of  the  firft  confort. 
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I  have  now  gone  through  the  caufes  which, 
according  to  the  civil  law,  rendered  perfons  una- 
hle  to  contra6i  marriage;  and  have  claiTed  them 
as  that  law  does,  under  fuch  as  are  attended 
with  tuq)itudc,  and  fuch  as  are  not  The  more 
ufual  divifion  of  thefe  difabilities  in  the  englifh 
law  is,  into  canopical  and  temporal.  The  former 
are  confanguinity,  affinity,  impotcncy  and  pre- 
contraft.  Thefe  render  the  marriage  voidable  by 
fentcnce  of  the  fpiritual  court,  if  paffcd  in  the 
life-time  of  the  parties,  but  not  after,  Tlie  latter 
render  it  ipfo  faBo  void,  and  are,  want  of  age, 
prior  marriage,  idiocy  or  lunacy,  want  of  con- 
fent  of  parents  or  guardians   (28). 

(2lJ)  This  difiinftion  between  marriages  void  and  void- 
able, not  having  been  fufficiently,  in  my  opinion,  explained 
by  rudimcntal  writers,  not  excepting  even  the  two  learn, 
ed  writers  who  have  filled  the  vinerian  chair,  I  will  bej 
leave  here  to  infcrt  my  ideas  on  the  fubjefJ-. 

Void  and  voidable  nxirriagcs  difl^;;r  little  as  to  their  efFe£ls, 
when  the  latter  is  actually  avoided ;  for  example,  if  a  marri* 
age  be  avoided,  as  being  within  the  levitical  degrees,  or 
of  a  minor,  having  a  certain  fortune,  under  the  ftatute  in 
this  country,  the  fcntence  has  a  retrofped,  and  makes  it 
void  ab  initio  \  but  if  no  fuch  fcntence  during  the  life  of 
the  parties,  in  the  firft  cafe,  or  within  a  year  in  the  othcr^ 
the  marriage  is  good,  and  never  can  be  avoided  afterwards. 
It  is,  thcrciOrc,  until  fentencc,  a  marriage  both  Je  fuBw 
and  de  jure\  and  fo  for  ever  if  no  fentence  within  thofe  li- 
mited times  \  but  a  fentcnce,  if  pafTed  within  thofe  periods 
agninft  it,  has  a  rctrofpeS,  and  totally  deftroys  its  dt  jure 
effects  ironi  the  beginning  $  it  is  in  its  origin  i?  jurty  and 
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We  now  proceed  to  the  third  grand  requifite  to 
a  valid  marriage,  viz.  that  the  parties  fliould  adu* 
ally  contraft ;  under  which  head  comes  alfo  the 
confideration  of  precontracl :  thefe  contrafts  natu- 
rally divide  themfelves  into  contrails  de  prcefenti^ 
^hA  contv^&s  defuturo ;  the  former,  in  theroman 
law,  made  and  formed  aftual  marriages,  though 
of  the  unfolemn  fort,  without  any  aclual  cere- 
mony neceflarily  attendant  on  them.  The  latter, 
being  promifes  of  future  marriage,  were  ufually 


may  for  ever  be  fo,  or,  e  contra^  all  its  de  jure  efFefts  may 
be  deftroyed  ab  initio  by  a  fubfequent  fentence. 

To  explain — The  iffue  of  perfons  marrying,  though  within 
the  levitical  degrees,  are  legitimate,  (a  de  jure  efFeA]  if  no 
fentence  during  the  life  of  the  parties ;  if  there  be  fuch  fen- 
tence, are  baflards.  Now  mark  the  difference  of  a  void 
marriage,  as  e»  g»  for  bigamy  or  idiotifm ;  it  never  was  de 
jure'y  it  was  void  ab  initio ^  the  fentence  does  not  mqke  it 
void  ab  initio^  it  only  declares  it  to  have  been  fo;  in  thefe 
cafes,  therefore,  a  fentence  is  not  neceflary  j  nor  do  I  think 
it  more  fo  in  cafes  of  marriages  by  force  and  compulfion^  how^ 
ever  it  may  be  prudent^  though  Mr,  fVoodefon  feems  of  a  cen^* 
trary  opinion. 

Lord  chief  juftice  Hale  fays,  the  fentences  of  the  eccle-* 
fiaftical  courts  do  fometimes  introduce  a  real  effeA,  withovt 
zpj  other  execution;  as  a  divorce  a  vinculo  matrimonii  for 
conlanguinity,  or  frigidity,  doth  induce  a  legal  diflfolution  of 
the  marriage,  fo  a  fentence  of  deprivation  from  an  ecciefi- 
aftical  benefice  doth,  by  virtue  of  the  fentence,  without  any 
other  coercion  or  execution,  introduce  a  full  determination 
of  the  intereft  of  the  perfon^epri  ved.  Hijlory  of  the  Common 
Lawy  p.  33. 
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attended  with  the  depofit  of  an  arrhoj  or  earned, 
which,  on  breach,  was  forfeited  (29). 

The  canon  law  confidered  them  with  a  more 
curious  eye,  (and  as  contra^  dc  prmfenti  were 
prefent  matrimonial  agreements,  wanting  nothing 
which  the  parties  could  contribute  to  form  a  mar- 
riage, but  not  celebrated  by  a  pried)  it  confidered 
them  as  marriages  in  confcience,  and  compelled  a 
celebration  m  facie  ecclejue^  extending  the  fame 
privilege  to  coutrads  defuturoy  if  followed  by  con* 
fummation.  Thefe  rules  of  the  canon  law  M'cre 
early  adopted  in  England,  and  precontra6U,  {o 
circumftanccd  as  above,  invalidated  future  marri* 
ages.  The  law  in  this  refped  hi  England  under- 
went various  changes,  until  ultimately  the  mar* 
riage  aft  forbad  the  enforcing  of  any  fuch  con- 
trafts;  and  thus,  by  implication,  aboli/hed  tlie 
impediment  of  precontraft.  We  have  not  that 
aft  fn  Ireland,  but  we  have  an  aft,  12  Geo.  I. 
ch.  3.  which  cnaft.s,  that  no  contrad  M'ithout  con- 
fummation,  fliali  be  of  any  force  towards  making 
void  a  fubfequent  marriage  confumm^^ted. 

Ultimately,  the  mere  confent  at  Rome  made  a 
marriage,  without  any  outward  ceremony  wh^t* 

(29)  Promifes  to  marry  are  alfo  the  fubjeds  of  aAions  ii| 
temporal  courts,  but  muft  be  diftlnguiflicd  from  promifes 
in  confideration  of  marriage,  as  to  pay  money,  5tc,  thefe 
latter,  by  our  ftatute  of  frauds,  are  invalid,  unleft  in  writ* 
ing,  and  figned  by  the  parties,  or  their  agents,  properly 
authorifcd.  Statute  of  frauds  is,  in  Ireland|  17W.II}.  ch, 
)2.|  in  England,  99  Ogr.  II.  ch.  3. 
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ever;  yet,  to  produce  certaia  legal  efFeds,  the 
marriage  mufl  have  beeu  celebrated  with  certaia 
forms  and  rites,  or  eilabliihed  by  time;  fuch  mar- 
riages were  called  folemn  (30),  and  were  of  three 
kinds,  confarrcation,  coemption,  and  ufe: 
confarreation  was  attended  with  facrifices,  and 
eating  in  communion  of  the  fame  breads  in  pre* 
feace  of  a  pontiff,  or  flamen  dialis,  and  ten  wit** 
neflcs;  it  was  the  moil  folemn  and  religious  form, 
and  the  woman  thus  married  partook  of  all  her 
huiband's  fortunes  and  facrifices;  it  was  in  the 
earlier  times  common  to  all,  but  afterwards  con^- 
/ined  to  priefls  and  pontiffs  only,  or  thofe  whoie 
children  vi^x^  dettined  for  the  prieilhood ;  it  ceafed 
to  be  commonly  ufed  about  the  time  of  Tiberius. 
Coemption  was  a  fidion  whereby  the  parties  were 
fuppofed  to  purchafe  each  other,  and  each  of  them 
laid  down  a  piece  of  money  for  that  purpofe  be«- 
fore  priefts  and  witneffes ;  hence,  the  concubine^ 
who  was  not  an  harlot,  but  a  kind  of  inferior  wife, 
(like  the  wife  a  main  gauche  in  Germany  (31), 
was  called  uxor  gratuita^  as  not  being  married  by 

(30}  Thefe  folemn  n>arriages  were  properly  nupti^e^ 
though  that  word  fometiines  fignifies  the  nuptial  banquet. 
Taylor  difttnjpMibes  it  from  matrimnium^  di^rently  from 
HeinecciuSf 

(31)  This  Tnarriage,  called  nmrganatic  in  Germany,  is 
when  a  noble  perfon  msirricfi  a  perfon  of  inferior  condition  1 
her  children  do  not  inherit,  but  her  chaiader  is  unrpotted, 
imd  her  hufband  obeys  the  impulf<p  of  bis  love  without  fscri* 
ficing  his  pride. 
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coemption  or  purchafed.  Sdly.  Ufe  or  cohabita- 
tion,  which,  if  continued  for  a  year,  mariti  animo^ 
conftituted  a  folemn  marriage. ,  Before  the  year 
etaded,  the  wife  wag  matrona ;  afterwards,  mater- 
Jamilias  (3i). 

In  all  thefe  folemn  ways  of  marriage,  the  wife 
was  faid  in  manum  conoenire^  that  is,  the  huiband 
acquired  a  power  very  fimilar  to  the  paternal,  both 
as  to  her  perfon  and  eftate,  which  became  fo  dif- 
taftefui  to  women,  that  latterly  they  fell  into  dif- 
ufe,  and  mere  confent  (which  was  to  be  gathered 
by  any  conclufion  that  could  be  made)  without 
any  rite  or  ceremony,  was  the  ufual  method ; 
wives,  therefore,  to  avoid  the  folemn  effefts  of 
cohabitation,  contrived  t6  be  abfent  three  nights 
in  each  year,  for  ^  marriage  was  not  eifeAed  by 
ufe  in  lefs  than  a  year,  and  that  uninterrupted  for 
more  than  two  nights.  So  that  marriage  by  ufe. 
Dr.  Taylor  truly  obferves,  was  like  taking  on  trial, 
or  being  upon  liking,  until  ratified  by  a  years 
cohabitation. 

(32)  This  is  commonly  faid  to  be  the  law  of  Scodand, 
but  1  think  it  fafeft  to  tranfcrtbe  the  words  of  one  of  their 
legal  writers ;  <^  Marriage  in  Scotland  is  fully  perfe^ird  by 
confent,  which,  without  confummation,  founds  all  the  coUt 
jugal  rights  and  duties." — Erjkiney  book  i.  tit.  b.ftc,  a. 

It  is  not  necefiary  in  that  country,  that  marriage  Ihould  be 
celebrated  by  a  clergyman,  the  confent  of  parties  may  b« 
glared  before  any  magiftrate,  or  fimply  before  witncfles  \ 
and  though  no  formal  confent  flioul4  appear,  marria^  is  pre^ 
fumed  from  cobabition. 
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It  remains  to  note  feme  ceremonies  which  at- 
tended the  a6lual  marriage  among  the  Romans. 
The  bride's  hair  was  dreiFed  after  the  manher  of 
the  veflals;  a  yoke  was  put  round  the  necks  of  the 
married  couflle,  whence  conjugium;  a  ring  was 
Tent  to  the  bride;  the  bride  was  torn  from  the 
mother,  who  made  a  feigned  refiftance,  in  me- 
mory of  the  rape  of  the  Sabines ;  fhe  was  thea 
carried  to  the  h^iband's  houfe,  domum  dedu8a^ 
the  frieods  finging  before  her,  Ht/men^  O  Hjf-^ 
memee;  at  the  portal,  fire  and  water  were  prefented 
to  her,  intimating  that  ilie  muil  fhare  her  huf- 
band's  fortunes  and  facrifices ;  flie  was  then,  with 
certain  rites,  made  participator  of  the  prote^lioa 
of  his  lares  and  penates,  which  was  called  Saenh 
rum  Conimunio^  and  which  gave  an  inheritance  in, 
andarightof  fucceiuon  to,  his  facred  rights,  and 
almoft,  by  neceiTary  confequence,  to  thofe  which 
were  temporal;  and  hence,  as  the  lares  could  not 
be  moved,  the  domum  deduSlio  (33)  became  a  ne^ 
ceffary  part  of  the  rites  and  cuftoms,  from  whence 
(he  man  was  faid  duc^re  uxortmj  as  the  woman  nu- 

(33)  The  domum  dtduSflo^  was  the  only  ceremony  of  oU( 
in  England  (  before  the  time  of  Innocent  III.,  there  was  no 
folemnization  of  marriage  in  the  church,  bat  the  man  came 
to  the  houfe  where  the  woman  inhabited^  zniUi  hirbomi  t» 
his  own  houfe.     See  Moor,  170. 

In  Scotland  they  have  the  marriage  by  ufe;  living  to* 
gether  as  man  and  wife,  or  declaring  thcmfelves  fo  before 
witnefles,  makes  a  valid^  though  informal  marriage,  l^ 
pf pd  pot  be  cel^bf at^d  by  ^  clergyman. 
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here.  Whoever  wifhes  to  know  more  of  this  ccre- 
moDtaly  muft  confult  Heinecciuy,  Teraflbn,  &c. 

Thefe  ceremonies  of  courfe  ceafed  after  the 
empire  became  Chriftian;  but  it  does  not  appear 
that  they  were  fucceeded  by  celebratidtn  by  a  perlbn 
in  holy  orders,  for  marriage,  as  is  obferved  in  the 
foregoing  note,  was  not  celebrated  by  the  clergy 
till  the  time  of  Innocent  III. ;  until  that  time, 
therefore,  mere  confent  and  contract,  to  be  col- 
leded  as  was  faid  above,  from  variety  of  circum- 
fiances,  made  a  marriage. 

Let  us  now  fee  what  circumftances  are  required 
(befides  an  aftual  contract  between  parties  willing 
and  able  to  con  trad)  to  the  validity  of  a  marriage 
by  the  laws  of  England  and  Ireland. 

Marriage  muft  be  preceded  by  a  publication  of 
banns,  or  by  a  licence  obtained  (34) ;  and  muft  be 
performed  by  a  perfon  in  orders,  in  a  parifh  church 
or  chapel,  unlefs  by  a  fpecial  difpenfation,  and 
during  the  canonical  hours,  i.  e.  between  eight  and 
twelve  in  the  forenoon. 

The  omiflion  of  any  of  thefe  requifites,  except 
that  which  relates  to  canonical  hours,  is  made 

(34j  Before  the  granting  of  any  licence,  fay  the  letter 
of  the  canons,  two  known  perfons  muft  fwear  to  parents 
confent;  hence  I  have  faid  above,  it  is  requifite  at  mmf  age 
to  a  marriage  by  licence;  but  frcim  the  general  context  of 
the  canons,  it  is  natural  to  fuppofe,  their  fpirit  extended 
only  to  perfons  under  twenty-one;  one  of  the  parties  alia 
muft  fwear  there  is  no  impediment,  and  a  bond  muft  be 
tered  into  to  thefe  effe^. 
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fatal  to  the  marriage  in  England  by  ad  of  par- 
liament In  Ireland,  though  it  makes  the  omit- 
ing  parties,  and  particularly  the  perfon  celebrating 
the  marriage,  fubjeft  to  penalties,  yet  none  of 
thefe  requifites  are  eirential  to  the  marriage,  ex* 
cept,  that  it  be  performed  by  a  peifon  in  orders, 
which  rule  itfelf  is  pofitivi  jurUj  marriage  not 
having  been  celebrated  by  the  clergy  in  the  earlier 
times}  and,  formerly,  it  was  held,  that  a  mar- 
riage by  a  layman,  enoneoully  inftitutcd  to  a  cure, 
was  good  (3*5). 

(35}  But  it  muft  not  be  conceived,  that  the  marriages  of 
proteftant  fe^taries  muft  be  by  a  clergyman  of  the  church 
of  England ;  if  their  marriages  are  folemnized  according  to 
their  own  rites^  and  both  parties  are  of  the  fame  perfuafion, 
they  are  good  toallcivQ  effeAs;  for  inftance,  to  fupport  an 
•jeftm^nt  wWe  legitimacy  comes  in  qveftion,  or  an  aSion 
fyr  criminal  converiation ;  but,  if  they  come  to  entitle  theiOK 
iblvcs  tm  any  rights  in  the  ecclefiaftica)  courts,  as  to  admi- 
piftratioo,  they  muft  prove  a  marriage  accorditig  to  the  eo- 
cl«fiaftical  law.  x  Salk.  p.  119.^  this  is  the  caCe  in  Eng- 
land, and  was  fo  in  Ireland  before  the  21  &  22  Geo.  III. 
ch«  25,  which  ena^,  that  til  marriages  celebrated  between 
proteftant  difllenters  by  proteftant  diiTenting  minifters  and 
^chers,  (hall  be  as  valid^  and  the  parties  entitled  to  every 
right  as  much,  as  if  fi>lemni9ed  by  a  clergyman  of  the 
church  of  Ireland ;  to  this  aA  one  main  objedion  was  evi- 
dent, that  the  meaning  of  protefta.-K  diflenter  not  being  fuf* 
ficiently,  if  at  all,  defined,  members  of  the  church  of  Eng- 
hnd  might  call  themielves  proteftant  diflcmers  for  this  par- 
ficular  purpofe,  and  thus  evade  the  neceffity  of  banns  or  li» 
^ence  i  kit  fir  tbt  Mt  fr^teft  againft  ibis  biUy  Jigmd  by  00 
fpt(9mmou  iiumber  rf  fters,  jtt  thi  ^fpmdh. 
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Omiflion  of  any  other  of  the  circumftances, 
alK)vc  enumerated,  merely  fubjeds  the  clergyman 
offending  to  penalties  prefcribed  by  the  canons, 
viz.  of  deprivation,  or  degradation,  without 
breaking  the  bonds  of  matrimony,  in  this  king* 
dom. 

Having  now  enumerated  the  various  modes  of 

marriage,  and  the  impediments  (36)  to  this  con* 

traft,  method  would  lead  me  to  defcribe  its  legal 

confcquences;  but  it  may  be  ufeful,  previoufly, 

to  note  fome  mifcellaneous  fubjefts,  not  reducible 

to  any  of  the  preceding  heads.     Thefe  relate  to 

offences  againft  the  rights  of  marriage — to  the 

penalties  of  illicit  and  clandeftine  marriages — to 

conditional  reftraints  on  marriage,  and  to  mar- 

riage  brocage  bonds,  or  agreemeiits.  r  -    .  . 

Forcible  marriages  and  abdu6tion  wei«,  by 'the 

Toman  law,  confidered  as  equally  criminal  vith 

rape,  and  each  of  thefe  offences  was  punifhed  with 

death.     With  us,  the  law  on  this  head  depends  on 

various  ftatutes(37). 

(36)  Among  thefe  impedimenU  one  has  been  omitted,  not 
very  generally  noticed;  the  canons  forbid  clergymen  to 
marry  perfons  who  cannot  (ay  the  creed.  Lord's  prayert  and 
ten  commandments;  might  not  the  fafhioaable  world  be 
fometimes  puzzled  by  a  clergyman  ftri^y  obeying  4hia 
di^te.  -t 

(37)  ^y  10  Car.  1.  Irifli^  taking  or  conveying  away  d 
maid  or  woman  child,  unmarried,  within  fixteen,  ifdonefay 
any  perfon  above  fifteen,  puni(hed  with  two  years  imprifiui* 
inent;  uking  away  and  deflowering,  or  marrying,  ftichper. 
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As  to  illicit  marriages,  the  inftitutes^  after  rer 
citing  the  prohibitions  of  marriage,  declare,  that 
if  any  perfons  prefinne  to  cohabit  in  contempt  of 
the  rules  above  recited,  they  fliall  not  be  deemed 
hufband  and  wife;  neither  fhall  their  marriage,  or 
any  portion  given  on  account  of  fuch  marriage, 
be  deemed  valid.  The  code  added  alfo  pecuniary 
mulds,  infamy,  et  cum  infavila poniam Jluprl(Ji%\ 
which  was  confifcation  of  half  the  goods. 

Our  laws  bear  a  ftrong  general  analogy ;  they, 
in  numerous  cafes,  make  clandeftine  marriages, 
and  thofe  illicit,  (whether  fo  from  attention  to 
the  law  of  God,  natural  or  revealed,  or  from  rca- 

ibns  of  Hate)  void  or  voidable — and  where  they 

• 

fon,  five  years  imprifonment ;  the  woman  lofes  any  lands 
ihe  might  have  during  her  life. 

By  6  Anne,  ch.  i6,  feducing  and  marrying  heireiTes  under 
eighteen,  puniihed  by  three  years  imprifonment,  and  their 
eftates  veiled  in  truftees.  By  the  fame  a<5l,  if  any  maid  or 
woman  be  carried  away  by  force,  and  afterwards  married  or 
defiled,  with  or  without  her  confent^  felony  without  benefit  of 
clergy.  The  englifh  fbtutes,  on  thefe  fubjefls,  are  too 
well  known  to  require  to  be  inferted  here. 

(38)  Stuprum  5/?,  qued  virgin!  vel  vidua  bonejii  viventijint 
vi  infertur — ^this  is  its  definition  in  the  pandefts;  which 
Wood  thus  explains,  Stupruniy  fays  he,  is  when  an  unmar- 
ried man  lies  with  an  unmarried  woman  who  lives,  in  repu-* 
tation,  and  is  not  fufpeded  to  be  a  common  proftitute.  Vi- 
olence, however,  did  certainly,  in  fome  cafes,  make  an  in  • 
gredient  in  the  offence  of  Stuprum,  fo  that  it  feems  a  word 
of  various  fignifications.  Its  meaning  has  been  frequently 
difputed  by  the  interpreters  of  college  flatutcs. 
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do  not,  thffv  annex  penalties^ ttie  parties,  or  to 
the  pried  celebrating  the  nuptials  (39)* 

(39)  I  think  it  iinncceflarjr  to  iflTert  an  account  of  tbde  pe- 
naltieSy  as  exifling  in  England;  they  being  fi>  gcneialljr 
known.  The  law  of  Ireland  is  now  become  ioterefting  o 
the  englifli  lawyer,  and  is  lefs  promulged. 

The  penalties  there,  as  to  c'andeftine  marriages,  areprin-* 
cipally  to  be  found  either  in  the  canons,  where  they  relate 
chiefly  to  the  minifter  celebrating  them  without  banns  or 
licence,  and  fubjed  him  to- deprivation  if  beneficed  ;  degra- 
dation if  not ;  or  in  the  ad  6ch  Anne,  ch*  16,  which^  wfaere 
the  hufband's  fether  has  fifty  pounds  a  year  in  lands,  or  five 
hundred  pounds  perfonal  eflate,  and  by  fubtle  means  the 
marriage  is  procured,  or  the  party  being  under  twenty--one, 
contracts  matrimony  without  the  requifitc  confents,  di(abl« 
the  wif;:  frcm  recovering  dower,  thirds,  or  jointure,  iul^ 
je£);s  all  acceflaries  to  three  years  imprtfonment,  and  makes 
the  perfon  celebrating  the  marriage,  if  a  beneficed  clergy- 
man, liable  to  deprivation  ;  if  not,  to  tranfportation. 

Our  irifh  laws  refpeding  marriages  illicit,  for  reafons  of 
ftate,  relate  principally  to  thofe  between  papiftt  and  pr»> 
tcftants,  and  their  variations  require  Ibme  attention ;  it  is 
no  longer  neceflfary  to  enumerate  them  all,  but  the  principal 
were  the  following;  by  9  VV.  III.  ch.  28,  marriage  by  a 
clergyman  of  a  woman  proteftant,  having  freehold  or  leafiv 
hold  eflates,  or  in  perfonal  property  five  hundred  pound:, 
to  any  perfon  without  certificate  of  his  being  a  proteifamt, 
fubjc(^tcd  the  clergyman  to  fine  and  impriibnmciit,  but  the 
m.i::i.ii:t:  v.us  not  void. 

By  12  Giro.  I.  popifh  pried  or  degraded  clergyman,  or 
hyman,  marrying  two  protcfi.ints,  or  a  proteftant  to  a  pa- 
piil,  giiiltv  of  t'clony  without  benefit  of  clergy. 

By  19  G.'o.  II.  ail  nk^rri;'.^'t>  L)ctween  proteftaiits  and  pa- 
pi  iU,  or  b^iwccii  tv.o  prouitMiits,  celebrated  by  a  popilh 
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The  civil  law  peimitted  the  proxenetie^  or  match 
makers,  to  receive  a  reward  for  their  pains,  C,  5. 
1.  6  (40). 

All  reftraints  on  marriage  were  held  void  by 
the  civil  law,  and  fo  they  are  by  our  ecclefiaftical 
courts,  the  rule  being  there  alfo,  maritagium  debet 
ejfe  liherum,  vid.  3  P.  Wm.  p,  239.  Wrotefley  «;. 
Bendiih(41). 

prieft,  are  i/^/i  faClo  void.  Upon  this  claufe  dtfputes  have 
formerly  arifen,  whether  it  avoided  all  marriages  between 
proteftant  and  papift,  or  only  thofe  celebrated  by  a  popifli 
prieft.  If  it  did  not  invalidate  all  fuch  marriages,  I  know 
of  no  other  law  that  did.  It  is  now  only  a  queftion  of  curi- 
cfity,  but  the  fenfe  of  the  legiflature  upon  it  is  fufficiently 
evident,  by  their  thinking  the  aft  of  32  Geo.  III.  ne- 
ceflary. 

But  the  law  in  thefe  refpefls  is  almoft  entirely  altered  by 
the  fiatute  32  Geo.  III.  ch.  21,  which  repeals  the  above 
ad  of  the  9th  of  William,  and  authorifes  the  intermarriages 
of  proteftants  and  catholics,  provided  they  be  celebrated  by 
a  clergyman  of  the  eftablifhed  church;  and  by  33  Geo.  III. 
ch.  21,  a  popifh  prieft  may  marry  proteftants,  or  proteftant 
and  papift,  if  they  have  been  previoufly  married  by  a  pro- 
teftant clergyman,  otherwife  the  marriage  is  void,  and  the 
prieft  fubjedt  to  a  penalty  of  five  hundred  pounds. 

(40)  Marriage  brocage  bonds,  and  agreements  to  reward 
perfons  procuring  a  marriage,  are  entirely  forbidden  with  us, 
and  vacated  by  courts  of  equity. 

(41)  A  condition  in  reftraint  of  marriage  prevails,  t^g.  a 
conditional  legacy  is  forfeited  if  there  be  a  devife  over  to 
another  perfon,  in  failure  of  condition ;  but  even  fo,  our 
4;ourt$  of  equity  have  unifoi'mly  leaned  againft  thefe  re^ 
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Wc  muft  not  conclude  this  chapter  without  ob- 
ien'ing,  that  befules  the  honours  and  rewards  an« 
nexed  to  marriage  at  Rome,  fuch  as  the /W  trium 
liberorwuy  which  conveyed  various  privileges  and 
exemptions,  the  laws  actually  compelled  marriage 
by  punilhing  celibacy  with  fine,  and  it  was  a 
branch  of  the  cenfor's  oihce  to  put  it  in  execu- 
tion ;  on  the  fame  principle,  a  parent  could  not 
diiinherit  a  daughter  for  incontinence,  for  whom 
he  did  not  provide  a  hulband  before  twenty-five; 
even  the  childlefs  loft  one- ha  If  of  a  legacy  be* 
queathed,  the  other  efcheating  to  the  exchequer. 
But,  in  later  times,  the  privileges  attending  the 
parent  of  three  children  M'cre,  by  a  benign  fiction, 
extended  to  others. 

It  nuift  alfo  be  noted,  that  the  man  who  had 
not  a  wife  might  lawfully  have  a  concubine,  but 
not  both  together.  The  popes  of  old  authorifed 
concubines;  and  it  appears  by  our  legatinc  confti* 
tutions  they  were  ufual  with  the  clersfy. 

A  concubine  does  not  mean  in  the  civil  law  a 
harlot;  the  concubine  was  a  pcifon  taken  to  co- 

ftralnts,  and  anxioufly  endeavoured  to  conflrue  them  as 
meant  only  in  tcrroreniy  or  to  find  out  feme  virtual  compli- 
ance ;  and  if  the  condition  be  confent,  that  coiifent,  if  de- 
nied without  reafon,  is  not  regarded.  ^  Devifcs  over  are, 
however,  fometimes  confidered  in  the  light  of  a  forfeiture, 
nor  has  the  party,  when  it  is  a  forfeiture,  any  caufe  to  com- 
plain, if  already  well  provided  for  by  the  fame  will  ;  and, 
therefore,  if  it  be  in  fuch  a  cafe  a  condition  prtcedcn:  to  a 
marriage,  it  cannot  be  got  over. 
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habit  in  the  manner,  and  under  the  charader,  of 
a  wife,  but  without  being  authoriied  thereto  by  a 
legal  marriage.  Concubinage  was  confined  to  a 
fingle  perfon — was  of  perpetual  obligation  as  much 
as  marriage  itfelf — was  a  fociety  recognized  by  the 
laws,  and,  in  general,  entered  into  between  per- 
fons  who,  by  laws  of  policy,  were  forbidden  by  the 
ilate  to  marry  together  for  want  of  quality  or  for- 
tune— the  concubine  might  even  be  accufed  of 
adultery.  Thefe  charaAers  fhew  how  widely  mif- 
taken  we.  ihould  be,  if  we  annexed  the  idea,  oi^ 
inamodei^y  and  contempt  to  the  name  of  concu- 
bine aniong  the  ancientSi  as  we  do  in  modem 
timesr 
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CHAPTER  II. 


HUSBAND  AND  WIFE  CONTINVSD. 

riAVINO  treated  in  the  lad  chapter  of  the 
method  by  which  marriages  wtrt  formed  among 
the  Romans,  I  proceed  to  coniider  thrir  legal 
confequences,  and  afterwards  the  ways  in  which 
this  connection  might  be  diiToIved. 

A3  to  their  legal  confequences,  we  ihall  find 
many  inftances  of  diverlity  between  the  roman 
law  and  ours.  One  g^nd  diflindive  principle 
between  the  two  laws  on  this  fubjed  is,  that  by 
theirs,  hufband  and  wife  were  confidered  as  dif- 
tin€k  perfons,  who  might  have  feparate  eftates, 
contrads,  debts,  and  injuries,  whereas  ours  treats 
them  only  as  one ;  fuch  is  their  fuppofed  union. 
On  th'is  principle  refts  great  part  of  the  variations 
on  this  head,  between  the  two  codes. 

Hence,  in  the  firft  place,  they  might  grant  to 
and  contra^  with  each  other,  upon  valuable  con- 
fideration,  a  privilege  unknown  among  us ;  but 
gifts  between  them,  M'ithout  confideration,  were 
invalid,  left  affeftion  fliould  be  made  the  dupe 
of  art,  and  exceffive  fondneis  the  inftniment  of 
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ruinous  donation  ( 1 ).  On  the  fame  principle 
they  might  fue  each  other^  as  they  are  allowed  to 
do  in  thofe  of  our  courts  which  have  chiefly 
retained  in  view  the  imperial  conftitutions,  viz. 
the  courts  of  equity  (S)  and  eccleiiaflical.  This 
liberty,  however,  was  {o  far  reftrained  at  Rorne^ 
that  the  huiband  could  not  have  an  aflion 
againft  the  wife,  implying  infamy  or  turpitude. 
If  a  divorce  indeed  took  place,  fhe  might  be  con* 
vcned  for  goods  previoufly  by  her  taken,  in  an 
adion  rerum  amotarumj  and  if  fhe  dole  his  goods 
afker  a  divorce,  ihe  was  liable  to  an  a6tion  of 
theft  (S). 

From  this  power  of  contraAing  in  the  wife, 
the  mifchiefs.  which  might  be  apprehended  were 
obviated  by  rendering  her  contra6b  inoperative 
upon  the  hufband,  as  fully  as  his  were  upon  her ; 
as  they  were  feparate  perfons,  they  were  uncon- 
ne&ed  in  their  agreements  with  others,  and  the 
wife  might  fue  and  be  fued  without  her  hufband, 

(i)  Gifts  between  ftufband  and  wife  among  us,  are  often 
fupported  in  equity,  though  the  law  does  not  allow  the 
property  to  pais,  Fonblanque,  vol.  I.  p.  94.  He  may  give 
by  the  interventbn  of  truftees  and  by  will,  i  Black- 
ftone. 

{2)  Vid.  among  many  others.  Brooks  and  Brooks,  Pre. 
Cb.  34.  Moore  v.  hdy  Moore,  i  Atk.  272.  Oxenden 
and  Oxenden,  293. 

(3)   The  phrafe  of  convening^    and  the  expre£Eon  aa  ^ 
tUiien  if  tiefij  fo  novel  to  the  ftudent  of  common  law, 
will  be  explained  in  the  fequeL 
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as  flie  mar  now  in  our  ecclefiaftical  courts  (4). 
Tlie  fourth  book  of  the  code  cxprefsly  declares, 
that  the  ItulbaiKl  lliail  not  be  boiiiul  by  the  wife's 
debts  or  contracts,  and  gives  the  reafnn,  nam 
neminem  aiterius  contraBu  obligari,  cerliffimtim  c/l. 
The  hiifband  was  indeed  oblige<l  to  maintain  the 
wfe,  even  though  he  married  her  without  a 
wedding  itortion  ;  but  this  obligation,  if  violat- 
ed, only  gave  her  a  right  to  fue  him  for  ali- 
mony, but  did  not  make  him  liable  to 
.  debts  (4). 

As  the  bufiiand  was  not  anfwerable  for  the" 
wile'i  debts,  fo  ntilhcr  was  be  for  the  injuries 
by  her  coniniitted,  nor  is  lie  with  us,  for  the 
nnion  in  the  Kngtilh  law  is  merely  a  civil  union^ 
they  do  not  make  one  pcrfon  when  con(idei-cd 
in  a  criminal  light ;  with  this  exception,  that 
with  rcf[)cft  to  fome  inferior  offences  flie  is 
fcreencd  by  him,  on  the  fuppofition  of  being 
under  conftraiut;  and  as  here  Imlband  and  wife 
join  in  aflions  for  injuries  done  to  her,  fo  at 
Home  he  was  to  defend  her  from  injuries,  aod 
might  profeciite  the  author  of  her  wrongs. 

It  might  be  fuppofcd  that  hufljand  and  wife 
being  thus  feparate  perfons,   might  be  witncflcj 


(4)  Widi  n(peet  to  the  effrfls  of  his  debts  upon  her 
•(Tatrs,  or  his  power  over  her  cllatcs,  thai  part  of  the  fab' 
jc£X  will  be  found  in  its  proper  place,  under  the  head  of 
Title  bji  Marriage,  in  the  fccond  book,  which  Xsats  of 
Righu  10  Thingv, 


Chap.  II.]  OF  PERSONS  85 

for  or  againft  each  other.  They  could  not  (5)  ; 
which  feems  to  confirm  the  opinion  of  Dr.  Chrif- 
tian,  in  oppofition  to  Judge  Blackftone,  that 
fuppofed  union  of  perfon  is  not  the  principal 
ground  6f  this  prohibition,  but  the  want  of  in- 
difference naturally  to  be  expefted.  ITie  Roman 
law  fo  far  apprehended  the  partialitj-  of  affec- 
tion,, and  refpefted  the  peace  of  families,  as  to 
refufe  the  reciprocal  evidence  of  father  and  fon, 
and  brother  and  fiftcr ;  and  in  France,  Domat 
informs  us,  that  the  depofitions  of  kindred  were 
rejefted,  as  far  as  the  children  of  coufin  ger- 
mans. 

It  remains  only  to  confider,  among  the  per- 
fonal  effefts  of  marriage,  the  power  of  the  huf- 
band  over  the  wife's  perfon ;  in  this  refpeft  the 
civil  law  did  not  materially  differ  from  ours,  at 
leaft  in  later  times  (6),  both  allowed  the  huf- 
band  (however  harfh  fuch  powers  may  now  ap- 
pear, and  however  juftly  forgotten  in  polite  life 
and  refined  fociety)  to  corre6l  the  wife  with 
moderation  ;  the  civil  law  indeed  was  lefs  atteii* 
live  to  this  moderation  than  ours,  fince  it  allow-' 
ed,  in  fome  cafes,  Jlagellis  Sf  fujiibus  acriter 
usorem  verberare;  but  ftill  there  was  a  limit, 
and  a  certain  degree  of  cruelty  enabled  J^er  to 

(5)  See  Wood,  315. 

.  (6)  For  in  earlier  it  gave  the  hufband  a  power  of  life 
and  death  over  the  wife,  for  grievous  crimes,  as  well  ai 
over  the  children,  Dion.  Halyc.  Plin,  Nat.  Hift.  14  B* 
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obtaia  a  feparate  maintenance,  or  eren  a  di- 
vorce ;  there  are  fome  veftiges  of  old  fcvcrity  un- 
der the  emperors,  vid.  Suetoniut,  Tiberii  vita. 
Tac.  Ann.  2.  1 3.  92.  It  muft  be  obferved,  that 
if  the  wife  had  not  been  emancipated  by  her 
father,  flie  remained  in  the  father's  power,  not 
in  the  huiband's,  though  not  fo  far  as  to  give 
her  a  full  power  over  her  proper^  by  her  fa* 
ther  s  ponfent  only,  without  that  of  the  huiband ; 
^e  took  the  huiband's  name  as  d^ghters  did  their 
father's,  wh^ce  in  infcriptions,   ArUoniM  DruJL 

DIVORCE. 

I  come  now  to  coniider  how  marriage  may 
be  diflblvedi  ^nd  this  is  either  by  death  or  dU 
Yorce(7). 

(7)  Whoever  compares  the  text  above  witb  the  follow^ 
log  note,  will  fee  how  much  better  this  matter  has  been 
regulated  among  modern  chriftian  nations,  and  how  dif« 
fereotly  from  that  loofe  union  amongft  the  Romans,  which 
inight  be  diflbl  ved  fo  eafily,  and  upon  fuch  trifling  occafions ; 
in  the  firft  pbtce,  even  when  among  us  0iere  is  reafon  for 
a  feparation,  it  does  not  follow  that  there  (hould  be  a  tola} 
reparation,  a  partial  may  anfwer  the  purpofe,  which  we 
call  a  menfa  it  tbir^^  from  bed  and  board.  This  does  not 
give  the  parties  liberty  to  marry,  nor  does  it  baftardife  the 
children  begotten  before  the  divorce,  and  the  parties  may 
live  together  again  if  they  pleafe. 

A  divorce  a  vincmlo  matrimmu^  has  all  thefe  eflFeAs^ 
if  made  on  account  pf  omonica)  impediments  by  the  fni* 
ritual  court* 
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Plutarch,    in  his  life  of  Romulus,    tells    us, 
that  he  permitted  an  option  of  divorce  to  men. 


The  caufes  of  divorce,  a  menfa  (f  tbrnre^  are  verf 
various,  fuch  as  cruelty,  intolerable  ill  temper,  and  (9 
forth.  But  the  caufes  for  which  the  fpiritual  court  cao 
diilblve  the  marriage  a  vincnUy  muft  be  fuch  as  are  either 
grounded  upon  the  exprefs  words  of  the  divine  law,  or 
plainly  derive  their  origin  from  fiM  fource,  fuch  as  con* 
/anguinity,  affinity,  and  certain  corporeal  infirmities— for 
thefe  caufes  the  marriage  is  voidable,  not  void  without  fen- 
tence ;  and  to  avoid  it,  there  muft  be  a  fentence  of  nulli* 
tjy  declaring  it  to  have  been  void.  This  can  only  be 
obtained  during  the  life  of  the  parties,  becaufe  it  is  pro  faluti 
mmmarum.  Even  adultery,  though  the  only  caufe  of  divorce 
affigned  in  the  New  Teflament,  is  not  in  the  fpiritual  courts 
a  caufe  of  divorce  a  vinculo^  but  only  a  menfa  ff  tbor§. 
To  obtain  a  divorce  a  vincuh  then,  an  zSt  of  parliament 
mufl  be  had,  and  this  is  ufually  granted  only  in  cafes  of 
adultery  on  the  part  of  the  woman;  but  of  lai2  /earSf 
Ibme  fhameful  caufes  having  been  brought  to  light,  where 
it  appeared  that  the  parties  wifhed  to  be  parted  a  vincuh^ 
in  order  to  marry  again,  and  therefore  had  by  confent  laid 
a  fcheme  that  the  woman  fhould  be  deteded  with  the 
adulterer,  and  perhaps  only  with  a  (ham  paramour,  par* 
liament  has  leaned  a  little  againfl  fuch  a£ts,  and  refufed  them 
in  feveral  cafes  where  circumftances  were  fufptcious ;  and 
lord  Thurlow  has  been  particularly  z&Xvt  in  fetting  his 
face  againft  fuch  contrivances. 

The  fame  thing  would  happen  as  to  divorces  in  the 
fpiritual  courts,  if  the  fole  confeffion  of  the  parties  were 
to  be  admitted,  even  though  upon  oath ;  of  this  we  have 
an  inilance  in  Mod.  Rep.  2.  p.  315.  The  huiband 
and  wife  agreed  that  a  libel  fhould  be  given  In  againft 
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^ut  not  to  women ;  there  miift  however  be  a 
caufe,  as  adultery,  attempt  to  poifon,   &c.  per- 

him,  that  he  had  before  married  her  fifter,  and  they  pro* 
cured  the  fifter  to  come  in  and  confefs  this.  This  pro- 
hibition againft  receiving  the  fole  confeffion  of  parttes^  is 
found  in  the  canon  law,  and  is  exprefsly  inferted  in  the 
canons  of  our  church ;  for  in  old  times,  feparations  were 
made  among  us  on  this  confeffion,  and  were  then  very  nu- 
merous  and  frequent. 

If  the  marriage  be  originally  void^  there  feems  to  be 
no  occafion  for  a  fentence  of  feparation }  and  in  that  cafe 
the  wife  is  barred  of  dower,  the  iflue  is  illegitimate,  and 
the  perfons  may  marry  again :  thus^  for  example,  in  the 
cafe  of  bigamy,  Cro.  Eliz.  857.  Debt  upon  an  obligation  1 
defendant  pleaded,  that  at  the  time  of  making  the  bond,  (he 
was  wife  to  a  perfon  therein  named.  The  plaintiflF  (hewed, 
that  that  perfon  had  a  wife  alive  at  the  time  he  married  de- 
fendant, and  there  had  been  a  declaratory  fentence  in  the 
fpiritual  court.  Judgment  for  the  plaintifF,  and  faid  there 
was  no  occafion  for  fuch  declaratory  fentence. 

If  the  marriage  be  voidable  for  canonical  impediments, 
then  after  fentence  the  eiFe£l8  are  the  fame  as  if  it  was 
void  ab  initio, 

Effe8s  of  divorce  a  men/a  <§•  thovo. 

This  does  not  bar  the  wife  of  dower,  nor  baftardifc  the 
children,  nor  prevent  the  hufband  from  enjoying  her  pro- 
perty, or  whatever  may  come  to  her  ^  but  he  mu ft  allow 
her  alimony;  where  indeed  the  divorce  is  for  her  own 
crimes,  the  court,  at  their  diredion,  refufe  her  alimony ; 
and  if  (he  elope,  and  live  with  the  adulterer,  (he  lofes 
dower.  In  the  year  1554,  Burnet  mentions  a  petition 
of  the  clergy  in  convocation  to  the  upper  houfe,  that 
in  divorces  which  are  made  from  bed  and  board,  pro- 
vjfions  may  be  made  that  the  innocent  woman  may  enjoy 
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haps  drunkennefs ;  for  we  find  fi-om  Dion.  Hal. 
kc.  that  the  hufband  could  feverely  punifli  this 

£tch  lands  and  goods  as  were  her's  before  the  marriage, 
or  that  happened  to  come  to  her  ufe  at  any  time  during  the 
marriage ;  and  that  it  may  not  be  lawful  for  the  hufband, 
being  for  his  offence  divorced  from  the  faid  woman,  to 
intermeddle  himfelf  with  the  faid  lands,  or  goods,  unlefs  the 
wife  be  to  him  reconciled.  But  we  do  not  find  any  confe- 
quence  of  this  petition. 

The  children  born  after  a  divorce,  a  men/a  et  tbcrs^ 
during  fuch  feparation,  are  baflards,  i  Salk.  123.  for  a  due 
obedience  to  the  fentence  (hall  be  intended,  unlefs  the 
contrary  be  fhowed.  But  if  baron  and  feme ^  without 
fentence,  part  and  live  feparate,  the  children  (hall  be 
taken  to  be  legitimate,  and  fo  deemed  till  the  contrary 
be  proved,  for  accefs  fhall  be  intended  until  the  contrary 
is  fhewn. 

The  canons  dire£l,  that  in  all  fentences  of  divorce,  m 
nunfa  et  thoroj  there  fhall  be  a  caution  and  reflraint  in- 
ferted  in  the  body  of  faid  fenteace,  that  the  parties  (6 
ieparated  fhall  live  continently,  and  that  they  fhall  not, 
during  each  others  lives,  contract  matrimony  wi^  other 
perfons,  and  no  fentence  is  to  be  pronounced  till  the  par- 
ties give  fecurity  to  obey  this  reflraint.  At  a  time  when 
^  reformation  of  the  laws  was  intended,  this  fort  of  di- 
yorce  was  defigned  to  have  been  taken  away,  and  the 
book  called  Reformatio  Legum^  which  is  a  fketch  of  fome 
part  of  what  was  propofed,  condemns  this  fpecies  of  di- 
vorce very  feverely,  as  conjiitutio  a  facrls  Uteris  oHeMUm 
Reform  Leg.  28,  $. 

Even  though  the  hufband  has  been  divorced  a  menfa  it 
ihoro^  on  account  of  the  incontinency  of  the  wife,  yet  he 
panuot  marry  again  daring  her  life.  Mo.  683.  yet  by  the 
^w  of  Heaven  he  mighl^-Whofoevcr  fhall  put  away  hn 
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ofTencey  after  having  laid  the  cafe  before  her 
relations.  The  twelve  tables  allowed  divorce, 
but  not  without  good  caufe.  Yet,  notwith* 
(landing  this  permiffion,  there  was  no  inftance 
of  divorce  at  Rome,  till  the  year  U.  C.  about 
600,  when  Spurius  Carvilius  Ruga  parted  with 
his  wife  for  fterility ;  but  afterwards  they  be- 
came beyond  meafure  frequent  Wives  were 
difrniffedy  not  only  for  want  of  chaftity,  or  for 
intolerable  temper,  but  for  the  flighteft  caufes. 

Paulus  iEmilius  difmilTed  his  wife,  affigpniog 
this  general  vague  caufe,  that  ihe  injured  him. 
Sulpicius  Gallus,  becaufe  his  vife  went  abroad 
bareheaded.  Sempronius  Sophus,  becaufe  (he  had 
gone  to  a  public  fpe6lacle  without  his  knowledge ; 
and  even  Cicero  Publilia,  becaufe  (he  feemed  to 
rejoice  at  TuUia's  death.  The  famous  inftance  of 
Csefar  fending  away  Pompeia,  becaufe  Cse(ar*s 
wife  Oiould  not  even  be  fufpeded,  is  in  every 
one's  mouth. 

wife,  ixcipt  it  be  for  formcatioriy  and  marrjr  another,  com* 
mitteth  adultery.  Matt.  xix.  9.  and  the  nformatii  ligmm 
would  have  allowed  another  marriage,  when  the  divorce 
was  for  fuch  caufe,  unlefs  both  parties  were  guilty,  and  this 
is  the  dodrine  of  the  canon  law.  Extra,  lib.  4.  tit.  19. 
c.  5.  t.  1 6.  Upon  this  principle,  fome  ads  of  parliament 
for  the  divorce  of  parties  on  account  of  adultery,  have 
exprefsly  allowed  the  innocent  perfons  to  marry  again. 
A£ls  of  parliament  have  never  been  made  to  divorce  a  vUk» 
tuloy  except  for  adultery. 

Recrimination,  fupported  by  proof9  i*  ^  ^  to  divorce  in 
the  fpiritual  courts  for  adultery. 


^ 
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In  later  times,  wives  had  a  licence  of  divorce 
at  their  pleafure,  and  pra3;ifed  it  abundantly,  on 
flight  or  no  caufes. 

In  Cicero's  Epiftles,  Coelius  writes  to  Cicero, 
Panlla  Valleria  foror  Triariij  dvowrtium  Jine  cauja^ 
fuo  die  vir  e  pnmncia  venturusfueratfedt.  Nup^ 
tura  eft  D.  Bruto. 

Divorces  were  made  with  certain  folemuities^ 
and  thefe  folemnities  correfponded  to  the  refpective 
Qiodes  of  marriage ;  if  the  parties  had  been  united 
by  confarreation,  they  were  feparated  by  diffar- 
reation.  It  is  not  clear  what  were  the  ceremonies 
received  upon  this  occafion,  except  that  we  know 
that  this,  as  well  as  confarreation,  was  a  fpecies 
ef  facrifice,  and  that  a  corn  cake  was  made 
nfe  of  in  both.  Plutarch  mentions  this  mode 
of  divorce,  and  from  him  we  learn,  that  it 
was  attended  with  fome  horrid  and  ill  omened 
rites. 

He  fpeaks  of  the  divorce  of  a  flamen  dialls^ 
who  was  always,  /  belieoe,  married  by  confarrea- 
tion. Tbofc  who  were  married  by  coemption,  were 
divorced  by  remancipation ;  as  the  form  ofmar^ 
riage  ww  to  buy,  fo  the  form  of  divorce  was  to 
fet  free,  or  to  make  over  to  another.  By  this 
form  of  divorce,  Cato  of  Utica  efpoufed  his  wife 
Marcia  to  Ilortenfius,  a  remarkable  faft  men-^ 
tioned  by  Plutarch ;  as  the  fiftion  was  that  he 
bought  her,  he  might  fell  her  to  another  by 
fiftion.  Thus  we  find  from  Dio.  that  Tib.  Nero 
jgave  his  wift  Livia,    pvcn  while  pregnant,    to 
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Auguftus ;  in  the  fame  manner  thai  a  father  was 
ufed  to  give  his  daughter.  If  a  wife  was  ob* 
tained  by  ufe,  fhe  had  it  in  her  power  to  divorce 
herfeify  by  being  abfent  from  her  hufband  three 
nights  before  the  end  of  the  year.  The  very 
abfence  conilituted  a  divorce.  Tn  later  times,  the 
ceremonies  of  divorce  were  few  and  very  (imple. 
Breaking  the  tabulce  dotales,  as  appears  from  Taci- 
tus, Ann.  11.  30.  depriving  her  of  the  keys,  which 
were  always  delivered  to  her  among  the  forms  of 
marriage,  and  fending  her  a  meffage  in  a  certain 
form  of  words,  both  verbally  and  in  writing,  inti- 
mating the  intention  to  feparate,  was  fufficient. 

Auguftus,  who  wifhed  to  put  fome  checks  in 
the  way  of  divorces,  direded  that  there  muft  be 
feven  witnefles  to  the  divorce,  all  roman  citi- 
zens, and  adult,  otherwife  it  was  invalid.  After 
the  empire  became  chriftian,  it  might  be  fup« 
pofed  that  divorce  could  not  have  been  fo  cdfy; 
yet  the  contrary  feems  to  have  been  the  cafe. — See 
Erfkine s  Inftitutes,  p.  73;  and  Novel.  140.  p.  I. 

The  efFecb  of  divorce  were,  of  courfe,  with 
rcfpeA  to  the  perfon,  liberty  to  marry  again,  and 
a  total  freedom  from  the  former  hufband's  power. 
I  do  not  find  that  the  Romans  were  acquainted 
with  that  partial  fpecies  of  divorce,  called  with 
us  a  menfa  et  thoro.  But  if  Ibe  was  divorced  on 
account  of  her  own  misbehaviour,  or  bad  morals, 
the  hufband  gained  all  her  dowry.  Hence  it  be- 
caiiie  a  pra6tice  to  marry  women  of.  known  bad 
condu^  in  order  to  have  an  opportunity  of  pro- 
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ving  it,  and  thereby  gaining  the  dowry.  An  ex- 
ample of  fuch  a  man,  viz.  C.  Titinnids,  of  Min- 
turnaSy  is  mentioned  by  Plutarch,  in  his  Life  of 
Marios.  If  the  divorce  was  for  his  own  fault,  flie 
or  hei*  father  got  back  her  dowry.  Dawri/j  in  the 
civil  law,  always  meant  the  portion  brought  bt/  the 
#ife ;  a  very  different  fignification  from  dower 
with  us. 

Hitherto  we  have  fpoken  of  divorces  at  the  vnll 
of  one  party;  but  if  both  confented,  there  fecms 
to  have  been  no  difficulty;  and  in  that  cafe  the 
wife  not  only  took  back  her  dowry,  but  alfo  car- 
ried away  all  the  gifts  and  prefents  made  by  the 
hufband. 

Divorce  is  only  between  perfons  adtually  mar- 
ried. But  there  was  alfo  a  mode  of  feparating  per- 
fons only  efpoufed,  and  this  was  called,  not  dhor- 
tiuniy  but  repudium.  Here  there  was  no  occafion 
for  any  particular  caufe;  whim  was  fufficient;  no 
aflion  lay  for  this  change  of  will ;  and  the  only 
form  was,  fending  this  melTage,  Tua  conditione 
nofi  utor. 

A  comparifon  of  this  law  with  ours  has  been 
carried  on  in  the  notes,  and  completes  our  ob- 
fervations  on  the  fubjeft  of  marriage,  the  law 
of  which,  however,  is  fo  extenfive,  that  fomc 
things  mufl  necefTarily  have  been  omitted ;  and, 
among  other  topics,  I  may  be  blamed,  perhaps,  for 
not  here  touching  on  two  not  unimportant:  the 
^G&s  of  flatute  laws  on  contraSs  of  marriage 
abroad,  znd  the  effe6ls  of  a  fentence  in  the  eccle^ 
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fiadical  courts;  but  it  muft  be  recoUeded,  that 
thefe  belong  to  other  and  more  general  heads  (8). 
I  fliall,  therefore,  only  here  obferve,  that  great 
doubts  have  arifen  how  far  an  aft  of  parliament 
aficding  marriage  can  be  evaded  by  going  abroad, 
or  affefted  by  the  lejc  /od.  • 

This  was  particularly  agitated  with  refpefi  to 
fcotch  marriages.  Mr.  Hargrave,  as  has  been  al- 
ready obferved,  fays  the  point  Jiems  fully  fettled 
in  favour  of  fcotch  marriages  by  a  late  decifioa 
of  the  court  of  arches,  afterwards  confirmed  by  the 
delegates. 

Whether  this  decifion  went  upon  the  marriage 
n&  being  conftrued  to  be  confined  to  England,  we 
are  not  informed ;  but  certainly  there  would  be  a 
material  difference  between  an  a&  purporting  to 
affeft  his  majeily's  fubje£b  in  all  quarters  of  the 
globe,  and  an  aft  confined  to  the  country  in  which 
it  was  made. 

I  can  with  difficulty  reconcile  myfelf  to  the  idea 
of  a  man  leaving  England  to  go  to  Scotland,  or 
Ireland  to  go  to  the  Ifle  of  Man,  to  evade  and 
defy  a  law  made  purpofely  to  affeft  him;  and  it  is 
obfervable,  that  Mr.  Hargrave  goes  on  to  fay — 
•*  However,  it  may  not  be  amifi  to  recoUeft  that 
**  there  have  been  perfons  of  authority,  particu- 
**  larly  Huberus,  a  much-efteeroed  writer,  who  will 
'^  not  allow  fuch  cafes  of  apparent  evafion  of  the 
*•'  law  of  any  country." 

(8)  The  iirft  to  general  principles  regulating  foreign  con* 
txads,  the  other  to  the  headbf  courts  ecclcfiiftkaL 
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« 

The  whole  matter  then  ftands  thus : 

By  the  general  rule  the  lex  loci  prevails. 
.  Huberus  excepts  thefe  cafes  of  evaiion. 

Lord  Mansfield  doubted  whether  fcotch  mar- 
riages were  not  within  this  exception. 

The  cafe  of  Compton  v.  Bearcroft  fays  they  are 
not. 

The  cafe  of  Ilderton  v.  Ilderton,  fays,  that  a  mar- 
riage in  Scotland  between  perfons  who  do  not  go 
there  for  the  purpofe  of  evading  the  laws  of  £ng* 
land,  will  entitle  the  woman  to  dower  in  Eng- 
land (9). 

If  the  deciiion  in  Compton  v.  Bearcroft  be  the 
kkw,  it  remains  to  be  known,  whether  it  went  on 
the  wording  of  the  marriage  ad,  or  on  a  general 
principle. 

On  all  thefe  circumftances  the  jurift  muft  form 
his  opinion  on  the  queflion,  which  I  will  fiate  here  - 
in  the  words  of  Mr.  Hargrave:  **  Whether  the 
^*  lex  loci  ought  to  be  applied  to  cafes  accom* 
^*  panied  with  circumftances  fo  ftrongly  marking 
''  an  intent  to  evade  the  law  of  the  country,  to 
"  which  the  parties  belong?" 

But  I  muft  ftUl  diftinguifh  an  ad  fuch  as  that 
in  Ireland  of  9  Geo.  II.  ch.  11.  attaching  on  the 
faft  of  marriage  generally  wherever  it  happen,  and 
an  ad  like  the  marriage  ad  of  England,  confined 
in  its  words  to  that  country  (10). 

(9)  2  Hen.  Blackftone,  145. 

(10)  Sir  James  Marriott  has  fpoken  of  Huberus,  fo  re- 
fpe£lfully  mentioned  by  lord  Mansfield  and  Mr,  Hargrave, 
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A  fentence  of  the  ecclefiaftical  court,  obtained 
in  a  fuitin  its  nature  (leiinitive»  and  obtained  with- 
out fraud  or  coilufion,  is  concluiive  evidence  in  any 
other  court  (II). 

in  his  judgment  on  the  (hip  Columbia,  with  the  utmoft  con* 
tempt,  as  an  ignorant  dutch  fchoolmafter;  and  being  of 
opinion  that  every  marriage  is  a  gain  to  the  ftate  and  to  true 
religion,  commends  that  expofition  which  fajrs,  ^^  If  you 
**  ftay  at  home,  you  (hall  conform  to  the  ancient  laws;  but, 
**  if  you  will  take  the  trouble  to  (kip  over  the  next  ditch 
^  into  another  territory  to  be  married,  we  will  liold  die 
^'  marriage  valid  at  your  return."  This  is  at  leaft  a  merry 
mode  of  confidering  the  fubjeiS. 

(ii)  A  common  idea  to  the  contrary  has  gone  forth  among 
men  not  of  the  legal  profeffion,  from  the  duchels  of  King- 
fton's  cafe.  But  the  fentence  (he  offered  in  bar,  was  in  a 
fult  for  jat^ution,  which  fuit  is  not  definitive,  and  never 
pafles  in  remjudicatam ;  it  only  (hews  that,  for  the  prefent, 
the  boafter  has  not  proof,  and  enjoins  him  to  (ilence,  but 
with  liberty  to  bring  new  proof  whenever  he  can ;  and  be* 
fides,  the  fentence  appeared  to  have  been  obtained  by  collu- 
fion.  But  the  lords  never  determined  that  a  fair  (entence 
m  an  ecclefiaftical  court  on  the  fame  identical  point,  coming 
diredlly  before  it  between  the  (ame  parties,  in  a  fuit  in  its 
own  nature  definitive,  was  not  conclufive,  e.  g.  plea  of  co- 
verture by  a  woman  in  a  perfonal  aflion^  fentence  of  nullity 
if  conclufive  evidence  againft  hor. 
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CHAPTER  III. 


MASTER  AND  SERVANT. 


IX  treating  of  the  rights  of  perfons,  the  firft  rela* 
tion  which  the  Roman  law  offers  to  our  view,  is 
that  of  mailer  and  fervant,  or  rather  of  mailer, 
and  flave;  for,  at  Rome,  fervitude  was  in  theory, 
and  generally  in  pra^ice  the  extreme  of  ilavery. 
It  is  a  melancholy  coniideration,  that  on  the  very 
threiliold  of  this  magnificent  pile  of  jurifprudence, 
erefted  by  a  nation  whofe  mighty  boail  was  free- 
dom, ilavery  ihould  prefent  itfelf  in  its  moil  hideous 
form.  Nor  is  it  unworthy  of  refledion,  that  na* 
tions  moil  attached  to  liberty,  feem  to  conilder  it 
as  a  treafure  confined  to  themfelvcs,  an  kieilimable 
blefiing  which  they  avaricioufly  embezzle,  and  re- 
fuie  its  extenfion  beyond  their  felfiili  limits. 

Liberty  and  tyranny  have  kept  pace  with  each 
other.  The  helots  of  Sparta,  the  flaves  at  Rome, 
the  villeins  of  the  feudal  fyilem,  bear  teftimony  to 
this  melancholy  truth.  Sorry  we  muil  be  to  add 
to  the  number  our  native  countries,  which  have 
fixed  the  model  of  rational  liberty  among  nations ; 
whofe  fingular  gloiy  is  the  enjoyment  of  freedom, 
and  which  have,  notwithilanding,  in  the  colonics, 
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eftablifhed  a  lyftem  of  cruel  flavery,  perhaps  be- 
yond example  in  any  other  age  or  realm. 

That  no  ij'ftem  of  flavery.  can  find  a  foundation 
in  juflice  and  reafon,  has  been  often  demonftrated 
by  the  ablefl  writers.  Its- pretendjed  juftifications, 
fet  up  by  Juftinian,  of  captivity,  contradl,  and  birth, 
will  not  ftand  the  teft  of  comnion  &nfe.  The  rights 
of  conqueft  have  no  fuch  extent  (1).  Self-impo- 
fition  of  voluntary  flavery  is  forbidden  to  man  by 
the  law  of  nature;  and  hereditary  flavery  cannot 
exift  when  the  grounds  of  original  fervitode  are 
taken  away.  But  little  will  arguments  of  reafon 
prevail  with  at^rice  and  injudice :  on  men  poflTefled 
of  fuch  pafliohs,  fihall  will  be  the  €(k&  of  painting 
the  hofrid  criiel fies' which  refult  from  veiling  un- 
bounded  power  in*  weak,  impotent,  frail  mortals. 
If  a  dfreft  appeal  to  feeling  does  not  fucceed,  argu- 
ment and  eloquence  are  ufelefs  on  the  fubjeft,  for 
they  muft  be  addi-elFed  to  brutes.' 

Since,  however,  flavery  has  pretended  M  a  ra* 
tification  from  law,  I  miift  proceed  to  my  duty  of 
imfolding  the  condition  of  flaves  at  Rome  (fot  as 
to  that  of  menial  fervants,  or  apprentices,  anti- 
quity ha^' handed  down  to  us  k^  little  on  the  fub- 
jeft,  and  flaves,  as  in  our  Weft  Indies,  fecm  fo  en- 
tirely to  have  fupplied  the  deficiency  of  free  fer- 
vants, that  it  is  not  worth  our  pains  to  treat  of 
them),  nor  will  a  comi^arifon  of  the  fituation  of  the 
Roman  flavc,  with  that  of  the  ancient  villein  and 
modern  negro,  be  foreign  to  the  fubjefit. 

(i)  Vid.  Locke  on  Government. 
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The  Romans  divicfcd  p^rrlotis,  in  tl)€ir  moft  ge- 
ueral  dffcriminatioh  of  them,  into  freemen  and 
flaves.  F^emen/ again;  into  fuch  as  were  in  their 
own  power,  fuijuris^  add  fuch  a»  were  not ;  and, 
by  anbther  diftki&ion,  fcto  fuch  ^w  had  alwayi 
been  free,  called  ingenui  (f^,'  'ahd  fuch  as  bad  been 
hiade  (ci,  called,  it  various  periods,  fometime^  //- 
b&fi^  and  (bmetimes  HbcNini  (3).    ' 

Of  flaves  thenrfelves  the  Romans  did  not  reckon 
different  orders,  their  reafon  for  which  requires 
fame  explanation,  and  willlefld  to  throw  light  on 
fome  other  parts  of  their  law.  • 

They  confidered  paribus,  and  they  defined  the 
itieaning  of  the  word  to  be,  not  onl^  luiman  crea- 
tures, but  men  confidered  in  relation  to  fome 
ftfete,  either  natural,  a  ftafc  of  nature^  or  civil ; 
if  civil,  that  ftate  to  which  he  was  referred,  was 
either  of  liberty,  citizenfhip,  or  family  (4),  Now, 

(2)  An  unjuft  or  illegal  fervitude  did  not  prevent  a  man 
from  being  ingenuus. 

(3J  Iff  (he  earlier  ages  of  the  Republic,  libertinus  meant 
the  fon  of  a  freed  man;  but  afterwards,  equally  with  libcrtus, 
k  meant  the  freed  man  himfelf.  When  Horace  fays,  £1- 
idrttM  patre  mrtum^  he  means  that  his  father,  not  his  grand«> 
£ither,  was  the  freed  man. 

(4}  Irofing  any  one  of  thefe  dates  or  conditions  was 
called  capith  dimnuthj  and  was  either  maxima j  when  all 
thefe  three  rights  were  loft-p-middle  when  only  citizen(hip 
— -leaft,  when  emly  thofe  of  the  matter  of  a  family.  The 
explanation  of  thefe  terms  is  often  requifite  to  the  under* 
finding  of  Latin  authors. 

H  2 
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as  a  flave  was  a  ftranger  to  libeity,  could  not  be' 
a  citizen,  and  had  not  the  rights  of  a  mafier  of 
a  family,  be  was  not  allowed  to  be  a  perfoo,  but 
con(ideredasa(Ain^;  and,  confequently,  thcdif- 
tindions  of  perfons  Into  orders  was  not  confidered 
as  having  relation  to  him. 

This  quaint  and  pfcudo  philofophical  idea,  (for 
tlie  Roman  lawyers  were  extremely  fond  of  bor- 
rowing from  the  Je6is,  particularly  from  the  ftoics) 
did  not  exclude  many  real  difiinftions  of  (laves 
into  temporary  and  perpetual,  conditional  and  ab- 
folutc,  thofe  who  wore  attached  to  the  foil,  ad' 
fcriptitii  gUba,  (refembiing  a  certain  clafs  iu  the 
French  Weft  India  colonies)  and  thofe  which  were 
not. 

I  (hall  now  confidcr  how  flavery  was  created} 
fecondly,  itseifefts;  thirdly,  bovvdinblved;  and^j 
in  the  notes,  compare  Ihtir  law  upon  thefe  heai 
with  the  ancient  Englilh  and  modern  Weft  Indian, 
codes. 

SLAVERY,    HOW  CREATED. 

Fii'ft,  by  captivity — Ileoccthey  faid/JnJ  wcrB^ 
t/iia/i  Jervati,  i%-  inancipia  quafi  mauucapl'i ;  fanci- 
ful etymologies  of  the  ftoics,  which  they  fubfti- 
tutcd  for  defmitioiiit.  This  pieterided  foundation 
<tf  flavery,  has  bten  fo  fuccclsfully  exploded  by 
Locke,  Blackfrone,  .-ind  many  other  writers,  that 
it  requirm  tio  new  argument  to  expofe  ils  futility. 
Accordingly,    among  modern  civilized  nationit, 
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captivity  in  war  has  produced  no  fiich  efFefts,  nor 
even  in  the  wars  of  Mahometan  princes  among 
themfelves.  Tlie  Englifli  colonift  in  the  Weft 
Indies,  indeed,  has  not  blufhed,  at  fupporting 
this  aflumed  juftification  of  (lavery,  in  concord 
with  the  African  barbarian  from  whom  he  pur-^ 
chafes. 

Secondly,  By  birth, — ^flaves  were  things,  as  we 
have  obferved,  and,  therefore,  the  child  of  the 
female  (lave  was  confidered  as  belonging  by  accef- 
fion  to  the  mafter ;  and  the  rule  was,  with  refpeft 
to  flaves,  partus  Jequitur  vent  ran  {5)  ^  a  maxim 
which  prevails  in  all  our  Weft  India  colonies; 
whereas,  among  free  perfons,  their  law,  as  well 
as  that  of  England,  ordains  that  the  child  (hould 
follow  the  condition  of  his  father,  and,  indeed, 
the  law  of  England  made  the  rule  univerfal; 
therefore,  in  ancient  times,  if  a  bond  woman  or 
neife  had  married  a  free  man,  the  iflue  was  free^ 
and  at  Rome,  in  favour  of  liberty,  if  the  mother 
at  the  time  of  her  conception,  or  delivery,  or  in 
the  intermediate  time  between  them,  had  been 
free  evep  for  a  moment,  the  child  was  free. 

Thirdly,  by  ikle — from  others  or  themfelves, 
for  perfons  of  above  twenty  years  of  age  might  fell 
themfelves  to  flavery,  which  no  man  can  do  by  our 
laws ;  i.  e.  lie  cannot  reduce  himfelf  to  abfolute 
flavery  (5),  though  he  may  bind  himfelf  in  certain 

(5)  By  abfolute  flavery,  I  mean  flibjedion  to  unlimited 

power  over  life  and  fortune.    Captivity,  birth,  and  (aU, 

the  ufual  origin  of  flaves  in  the  Weft  Indies. 
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articles  of  fervitude  for  years,  or  for  life,  as  do 
the  indented  fervants,  ufually  fo  called,  who  fre- 
quently thus  get  thenifclves  dOnveyed  to  our  plan*- 
tations:  the  JewiHi  law  permitted  this  practice. 

Fourthly,  By  crimes, <'— but  thisi  for  the  mofi 
part,  was  only  for  capital  crimes.  An  exchange 
of  punifliment  which  of  late  years  our  laws  have 
adopted  in  fonie  nieaful^  by  condemning  crimi- 
nals, though  not  to  gallies,  yet  to  working  in 
tlie  hulks,  and  near  them«  A  meafurey  I  own, 
repugnant  to  my  judgment,  and  though  it  has 
been  in  our  times  admitted,  yet^  in  former  pe- 
riods, fo  odious  to  tlie  feelings  and  opinions  of 
the  Englifh,  that  an  attempt  to  introduce  it  in 
the  rei^n  of  Edward  VI.  was  fo  univerlally  con- 
demned  and  reprobated,  as  to  be  inftantly  quaflied ; 
however  the  refemblance  of  the  ftatc  of  tbefe  cul- 
prits to  that  of  the  Roman  firvi  pcenas  is  but  re- 
mote, the  latter  lofing  the  rights  of  marriage,  of 
making  wills,  anil  almoft  all  other  privileges  of 
man. 

.  Fifthly,  A  few  crimes  or  offences,  left  tlian  ca- 
pital, by  which  perfons  were  reduced  ta  flavery, 
as  they  were  mere  creatures  of  Roman  pofitive  and 
.temporary  laws,  need  barely  be  mentioned  ;  thefc 
were  frauds,,  to  avoid  th©  ccnfus,  or  mufier  roll, 
in  order  to  efcapethe  war  levies  or  recjui  fit  ions— 
Dot  appearing  at  the  end  of  a  year,  after  having 
entered  into  recognizance  in  fome  court  to  appear 
* — criminal  iutcrcourfe  between  a  free  woman  and 
flave,  which  reduced  her  to  his  condition— tried 
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and  decided  ingratitude  by  fome  proper  tribunal 
in  a  freedman  towards  (6)  his  patron,  which  re* 
duced  him  to  his  former  ftate. 

« 

2.  EFFECTS  OF  SLAVERY  AT  ROME. 

Servants  at  Rome  were  things,  therefore,  the 
mafter  had  the  fame  power  over  them  as  over 
things;  could  fell  them,  or  give  them  away  by 
donation  or  legacy ;  could  put  them  to  death,  or 
punifh  them  at  pleafiire;  and  whatever  they  ac- 
quired, they  acquired  not  for  themfelves,  but 
their  mailers.  This  immenfe  power  degenerated 
into  barbarifm,  until,  in  later  and  more  civilized 
times,  laws  were  made  to  reftrain  unbounded  ma- 

(6)  In  England  flavery  exifted  among  die  Saxons,  intro- 
duced, perhaps,  by  Dani(h  tyranny,  though  the  origin  of 
it,  or  upon  what  foundation  put,  (probably,  I  think,  con- 
queft,)  does  not  feem  to  be  afcertained,  and  was  reduced  on 
the  Norman  conquefl  to  the  ftate  called  villenage;  in  our 
Weft  Indies,  the  pretended  foundation  of  flavery  muft  ge- 
nerally be  captivity,  birth,  or  purchafe  from  Africaa  ven- 
ders of  captives,  criminals,  debtors,  or  hereditary  flavei • 
That  flavery  cannot  be  created  in  England,  or  even  exift, 
is  univerfally  known,  (ince  the  determination  in  the  cafe 
of  Somerfet  the  negro,  in  1772;  and  the  neceffity  of  bap- 
tifm  to  freedom,  coupled  with  the  nodoo  that  heathens 
could  legally  be  enflaved,  has  long  fince  been  exploded. 
Kinds  of  flaves  were,  ordinary,  or  adfcripti  glebe;  fo, 
villeins  regardant,  or  in  grofs— *flaves  in  the  French  Weft 
Indies,  attached  to  the  (oil  or  not;  but  alas!  no  fuch  di& 
tindion^  I  apprehend,  in  our  colonies. 

H  4 
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gifterial  tyranny.  Auguftus  began  by  direfling 
the  prefaH  of  the  city,  to  take  care  that  no  immo- 
Ueiate  cruelty  (hould  be  excrcifcd  upon  flaves.  In 
the  reign  of  Claudius,  a  law  was  enafted,  making 
the  crime  of  killing  a  (lave,  homicide;  a  law  ap- 
parently iiielhcacious.  fnice,  at  a  fubfequent 
period,  Juvenal  Sat.  v.  1.  Sly,  introduces  a  lady 
ordering  her  flave  to  be  crucified:  a  remonftrance 
is  made  to  her,  that  he  is  innocent;  ihe  makes 
the  celebrated  anfwer,  h 

Nil  feceril,  tflo,  ^| 

Sic  volo  I  Jicjubeo  !  Jlet  pro  rathne  voluntas, 

Tlie  Roman,  indeed,  fecms  to  have  been  inge- 
nious in  inventing  torments  tor  his  (lave.  Stimuti, 
Utminie,  crnces,  compcdcs,  tiervi,  ca/entp,  canerest 
tortores,  f'ufpenfa  a  pede  centipondia,  are  terms 
pctually  occurring  in  Latin  authors  (7). 


1 


(7)  Let  us  now  compare  his  condition  with  ihit  of  tSe 
Nonnan  villein  and  Colonial  negro.  If  among  the  Saxori, 
a  flave's  eye  or  teeth  were  beaten  out  by  the  maflcr,  the 
flave  recovered  bis  liberty  -,  \i  he  was  killed,  the  mailer 
tmJy  paid  a  fine  to  the  king.  The  villeins  of  the  Norman 
lera  were  in  1  better  IttuaCion,  the  lord  was  not  allowed  to 
maim,  much  Icfs  to  kill  them ;  it  it  true,  that  whatever  the 
villein  acquired  belonged  to  his  ouAcr,  e.g.  if  he  purchafed 
land,  and  that  he  could  not  profecute  an  adion  againtl  his 
lord  i  but  he  might  bring  fuit  againd  all  other  perfons,  uid 
even  againll  his  maftcr ;  might  have  an  appeal  for  his  >, 
tor's  death,  and  the  chaAicy  of  the  neife  was  protcAcd  U 
vuUagc,  by  giving  her  an  appeal  of  rape. 


Chap.  HI.]  OF  PERSONS.  105 

Adrian  reprefled  this  torrent  of  horror,  by 
fomething  more  than  words ;  he  baniihed  feveral 

It  is  nutter  of  ml  Ismentatioii,  that  the  comparifon  of 
tfatfe  conditions,  with  that  of  the  flave  in  the  Weft  Indies, 
is  plainly  fit vourable  to  the  former. 

It  is  (aid,  however,  that  the  accounts  of  colonial  crueltj 
have  been  mudi  exaggerated,  and  much  pains  have  been 
taken  to  combat  the  general  convi6lion  by  aflertion,  and  by 
evidence.  To  avoid  ftich  imputations,  let  us  recur  then  to 
nndifputed  fii£b,  acknowledged  by  clear,  fenfible,  and  well 
iitformed  writers,  acquainted  with  thofe  regions,  and  long 
refident  there.  It  does  not  feem  to  be  difputed  by  them, 
that  until  within  thefe  few  years,  the  power  over  life  and 
limb,  was  either  expre&ly  given  to  die  mafter,  as  well  as 
that  of  whipping  and  beating  without  limit ;  or,  at  leaft, 
fuch  exercifes  of  authority  were  either  overlooked,  or  (lightly 
puniflied*  In  Baibadoes,  the  wanton  and  wilful  murder  of 
-a  negro  is  laid  to  have  received  its  compeniation,  by  the 
pajrment  of  fifteen  pounds  fterling,  into  the  public  treafury: 
and  in  Jamaica,  until  the  year  1792,  a  white  man,  whether 
proprietor  or  not,  who  had  killed  a  negro,  or  by  an  a&  of 
feverity  been  the  caufe  of  his  death,  was  for  the  firft  of* 
fence  entitled  to  benefit  of  clergy,  and  npt  liable  to  capital 
punifhment  unlefs  he  repeated  his  crime. 

That  dreadful  and  unmerciful  fcourgings  were  inflicted 
will  not  be  denied,  and  all  that  Mr.  Edwards,  the  ableft  ad- 
vocate for  the  colonies,  has  faid  is,  that  they  have  not  been 
frequent.  *  The  narratives,*  fays  he,  ^  of  exceffive  whip- 
pings, and  barbarous  mutilations,  (hall  not  be  aflerted  by 
me,  as  they  have  been  by  others,  to  be  all  of  them  abfo- 
lutely  falfe.  Though  they  have  happened  but  feldom/  he 
adds,  ^  they  have  happened  too  often/  That  the  power  does 
«xift  has  been  acknowledged,  and  let  me  a^fk  the  heatt  of  man, 
when  not  fwollen  by  inordinate  vanity,  whether  fuch  power 
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perfons,  who,  upon  flight  caufes,  bad  treated  tbeir 
jQaves  with  cruelty.     Antoninuft   Pios  extended 


can  extft  without  abufe^-Ict  the  mildeft  mthre  in  tl^fe  cUmes 
TecollcSt  the  temponury  paffion  produced  by  the  dfencii  of 

menial  fervants,  attended^  perhaps,  with  drcumflaocei  of 
real  and  confiderable  provocation,  and  aflc  whether,  at  the 
infiant,  his  reafbn  could  always  be  confided  in  as  the  giuu^ 
dian  of  his  anger.  The  heart  of  man  is  deceitful  above  all 
things,  and  impofes  upon  its  owoer«  I  do  not  charge  the 
Weft  India  planter  with  being  naturally  bad,  nor  deny  his 
being  in  many  cafes  a  good  and  beneficent  mafler.  Even 
thofe  who  are  otherwifc  may,  perhaps,  often  be  the  vidims 
of  habit  and  ufage,  overcoming;  a  good  difpofition.  Cali- 
gula, had  he  been  a  fubjeA  under  a  well  regulated  govern- 
ment, might  poffibly  have  exhibited  a  tolerable  chara£ter. 
I  mean  only,  that  unlimited  power  is  fuited  to  none  but  the 
Altwife  and  all  Good  Creator  of  the  Univerfe,  and  geno- 
rally  in  the  breafts  of  frail  mortals  exterminates  humanity ; 
he  who  fuppofes  himfclf  able  to  wield  fuch  a  fceptre,  while 
he  thinks  he  ftandeth,  (houJd  take  heed,  left  he  fall. 

But  departing  from  arguments  founded  in  the  nature  of 
things  and  nun,  let  us  confider  the  fa£ls  implied  by  the 
femous  confolidated  ail  pa/Tcd  in  Jamaica  in  1792,  theboaft 
of  colunial  philanthropy.  That  a£^  prohibits  arbitrary  and 
onlimited  punifliments — makes  the  murder  of  a  negro  a  ca- 
pital crime  in  the  iirft  inftance ;  forbids  the  loading  them 
with  iron  chains,  collars,  or  weights,  except  when  nccel- 
iary  for  fecuring  the  perfon  of  the  flave ;  punifhes  with  fine 
and  imprifonment  his  mutilation,  and,  in  certain  cafes,  im- 
parts freedom  to  the  injured,  allows  them  cenain  holidajrs, 
gives  them  one  day  in  a  fortnight,  exclufiveof  Sundays,  xo 
cultivate  their  own  provifion  grounds,  with  many  other  hu- 
mane provifions,  fome  of  which  I  am  ready  to  admit,  had 
been  before  received  by  law  or  cuftom,  yet  the  gencial  view 
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the  penahtes  of  the  Cornelian  law  made  againft 
ai&fiinsy  to  thofe  who  ihould  kill  their  flaves  with- 

of  that  a£l- will  prove  to  the  inveftigator  the  cruelty  of  an- 
tecedent pr^ice,  by  the  neceffity  of  its  novel. regulations; 
and  notwithftanding  its  falutary  efie&Sy  the  fjdlowing  hard- 
fhips,  which  ftill  exift,  fufficiently  {hew  the  miferable  ftate 
of  the  fubjeded  African. 

Firft,  It  is  acknowledged  and  lamented  by  Mr.  Edwards, 
that  the  ^evidence  of  a  flave  cannot  be  admitted  againft  a 
white  perfon,  even  in  cafes  of  the  moft  atrocious  injury. 
What  then  import  laws  made  to  punifh  tyranny,  if  the  ty- 
rant,^  by  removal  of  all  white  witnefies,  may  with  impunity 
exercife  his  cruelties  upon,  and  in  prefence  of  the  blacks. 

Secondly,  In  our  colonies  they  are  not  attached  to  the 
foil ;  in  the  French  they  Were :  hence  the  refentment  of  the 
niafter  can  tear  the  wretch  who  ofiends  him  from  the  em- 
brace of  his  wife  and  family,  and  fell  him  again  to  be  tranf- 
ported  by  fome  new  mailer,  perhaps  to  the  mines  of  Mex>- 
ico;  and  the  fame  confequence  may  follow  from  the  impru- 
dence of  a  fpendthrift  owner,  whofe  flaves  are  dragged  to 
public  audion  by  a  Iberiff's  officer.  This  pra£lice,  fane-* 
tioned  by  a  Briti(h  ftatute,  is  alfo  marked  and  reprobated  by 
Mr.  Edwards  himfelf. 

Thirdly,  The  confolidated  zSt  is  peculiar  to  the  ifland  of 
Jamaica,  where,  as  well  as  in  Grenada,  the  condition  of 
flaves  was  always  more  tolerable  than  in  the  other  iflands ; 
but  to  give  energy  and  eScSt  to  that  ad,  fome  pablic  officer 
is  wanting,  obliged  to  defend  the  righcs  of  the  negroes. 
Councils  of  prote£Hon  have,  indeed,  been  appointed,  bat 
they  never  can  afibrd  fuch  prompt  affiftancq  as  an  individual 
attorney,  who  has  no  other  employment.  Vi  thia  mfped, 
therefore,  the  French  colonies  have  the  advanuge.  Their 
,  flaves  are  attached  to  the  foil,  their  CodiJ^^ett  is  much  moi^ 
forcible  than  a  colonial  a£t,  fuch  as  the  confolidated  kw  of 
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out  juft  caufe,  which  juft  caufc  feema  to  have 
been,  finding  him  in  a  plot  againft  his  ntaftcr's 
life,  or  ill  adultery  with  his  coiifort ;  and  a  law  in 
the  code  gave  the  Have  a  remedy,  if  he  was  in- 
tolcrahly  puniftied  by  his  mafter;  fo,  that  in  the 
later  perio<!s  of  the  Roman  Empire,  his  condition 
was  ameliorated  in  a  very  confiderable  degree. 


I 
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MISSION. 

Cen/us,  Tcfiamenfum,  llndiSa,  were  the  ancient 
methods,  and  the  folemn  ones.  The  firft  was  by 
enrolling  the  dave's  name  tu  the  cenfor's  rolU, 
order  of  the  niafter. 

This  method  was  out  of  ufe  in  Juftinian's  tim^, 
and  even  from  Vcfpafian's.  Confiautine,  in  the 
room  of  it,  introduced  nianuminion  in  church. 
It  was  ufually  done  at  Eafler  in  a  public  manner, 
and  the  aft  regiftcred.  The  method  by  will  re- 
quires no  explanation.  A' 

Januica,  and  i  Icing's  attornt^  was  boun<I  to  pfoienrtV" 
whercvct:  he  heard  of  abufes.  I  am  Torry  to  aJd,  that  much 
more  pftins  were  taken  in  giving  the  Jiaves  a  certain  degree 
of  religious  knowledge,  than  among  our  countrymen,  which, 
however,  is  attended  to  in  the  above-mentioned  taw  of  Ja- 
maica. How  far  the  French  revolution  may  have  improved, 
or  vitiated  this  comparative  picture,  1  .-tm  not  prepared  to 
C)y ;  but,  on  the  whole,  I  ihinic  enough  has  appealed  to 
(Lew,  that  the  (ueccding  obfctvAtiuiii  coniiiii  lomctbj 
more  than  meredeclamriiiun. 


iii  lomcthim 
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VindiSa:  The  mailer  twirled  the  fervant  round 
declared  him  free,  and  with  a  blow  difmiifed  him ; 
whence  PeriiuSy  Sat.  5.  1.75.  Hen  /  Jieriles  veri^ 
quibw  una  Quiritem  Vertigo  facit.  This  was  done 
in  the  prefence  of  the  pr&etor,  whofe  li£lor  with 
his  wand^  called  VindiQa^  tapped  the  (lave  on  the 
head,  who  tben  was  free ;  his  name  was  then  en- 
rolled in  the  lift  of  free  men,  his  head  was  ihaved, 
and  the  cap  of  liberty  put  on  it.  Hence,  I  fup* 
poie,  we  paint  liberty  with  a  wand,  and  a  cap  at 
the  end  of  it. 

Lefs  folemn  methods  of  mapumiftion  were  by 
letter,  or  writing;  to  which,  however,  Jufiiniaa 
required  the  fubfcription  of  five  witneffes. 

Inter  Amico^j  i.  e.  by  parol,  calling  together 
five  friends  to  witne(s  it. 

Per  Co7whiumy  Where  the  flave  was  admitted 
to  the  mafter's  table,  it  made  him  free :  for  it  was 
indecorous  for  a  mafter  to  lit  down  with  a  flave. 

By  nomination,  When  the  mafter  called  the 
Have  fon ;  this  mere  appellation  did  not  entitle  him 
to  the  right  of  an  adopted  child,  but  made  him 
free.  There  were  many  other  of  thefe  lefs  folemn 
modes  of  manumitting.     Hein.  p.  SO. 

Of  peribns  manumitted,  at  firft  there  were  no 
degrees,  all  were  in  equal  condition.  Afterwards, 
two  remarkable  laws  were  made,  JElia  Sentia^  (^ 
Junta  tiorbana^  occafioned  by  the  improper  and 
guil^  villainoas  perfons  who  had  been  often  ma- 
Qumittcdy  9nd  thereby  obtained  the  rights  of  Ro- 
man citizons.     By  the  firft,  perfons  manumitted 
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\Fne  put  only  in  the  condition'  of  the  Dtdititiiy 
u  e.  of  thofe  people  who  hitd  fuftendet'ed  uncon- 
ditionally  to  vidorious  Rome.  The  latter  gRve  to 
perfons  manumitted  by  the  lefd  foternn  rites,  not 
coming  within  the  former  law/  the^  rights  not  of 
Roman  citizens,  bM.of  the  Latiti  *c5loni(b. 

Hence,  three  fpecies  of  freed  men;  the  firft, 
Roman  citizens';  the  fecond  called  Latlni  Jn^nt; 
thethini  iMdititii.  The  firft  had  the  fuUHghta 
of  marriage,  could  niaktf  wills,  enter  iSt6  ilMi« 
traAs.  The  fecond  could  not  make  wills,  nor  bed 
the  rights  of  mafrlbg^ ;  but  could,  \n  fome  mea- 
Aire,  enter  hrto  contra^.  The  third  had  hone 
of  thefe  rights^  nor  any  diknce  of  fmpmVing  tfirii 
eonditk>ki.  •      l    .-^ 

Juilinian  took  avi^ay  thefe  '^(UnAidnSj  and  re^ 
ikStkA  only  this  difTerenee  between  the /w;^tf)iiii 
and  Liber tifHy  that  while  be-  admitted  the  latter  to 
the  gold  ring,  the  fonner  monopfelized  the  right 
of  patrbnfliip.  There  were*  reftrairifs  alfb  laid  <)n 
mailers,  to  prevent  iriipro^r  mamimiflrions.  No 
man  could  nmniimit  to  the- prejudice  of  bis  credi- 
tors, nor  could  perfons  under  t\vent^  J-^ars  of  age 
raainmiit,  unlefs  under  certain  conditions,  viz. 
that  it  fliould  be  done  bv  the  mode  of  tfte.Avand, 
in  the  prefence  of  a  number  of  i^efpe^able  cki- 
2Cns,  as  before  mentioned,  and  for  ^tift  cairfe, 
Thefe  juft  caufes  were,  if  a  minor  bnderrfiat  a^c 
manumitted  his  relation,  his  pedage^ue^'  liis  liih-fe, 
or  Ills  fcrvant,  of  fn-euteen,  to  bc*his  ag*tft;-tii 
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his  maid  in  order  to  marry  her.  This  age  of 
twenty,  Juftinian  changed  to  feventeen. 

If  manumiflions  had  been  imprudently  made 
by  living  perfons,  and  required  the  two  laws  above 
mentioned,  it  is  natural  to  fiq^K)fey  that  they 
were  with  more  frequent  imprudence  made  by  will, 
to  prevent  which,  the  law  ]Pu/ia  Caninia  was  made. 

I  ihould  beg  pardon  for  fuch  a  nomenclature 
of  the  names  of  the  laws,  but  thofc  which  I  do 
mentidfi  occur  fbfi'eqtieatly  in  the  Juftinian  code,' 
that  it  is  Impoffible  to  undefftand  it  without 
knowing  a  little  their  names  and  fubje6h. 

Modern 'man urrii(Ii<>ns  have  been  made  by  parol, 
or  deed  of  infranchifeAent. 


♦ . 
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FATHER  AND  SON. 

1  HE  (ludent  of  the  laws  of  England  may  pro- 
bably a(k,  in  what  refpe&  the  fubje&  of  the  pre- 
fent  leAure  can  be  worthy  of  his  attention,  or  how 
admit  comparifon  with  our  municipal  conftitu- 
tions.  It  is  true,  the  nature  and  extent  of  the 
paternal  power  at  Rome,  totally  varied  from  its 
dfence  and  limits  among  us,  and  its  fources  were 
there  multiplied,  as  it  originated  not  only  in 
marriage,  (its  only  bafis  amongft  us)  but  al- 
fo  in  legitimation  and  adoption.  But  little  as 
it  might  be  expefted,  its  extent  has  become  the 
foundation  of  argument  and  reafoning  in  our 
courts,  even  in  this  century,  and  particularly 
in  one  celebrated  caufe  (1).  And  the  doftrinc 
of  legitimation,  merits   fome  attention,  not  only 

(x)  I  mean  that  refpeding  the  right  of  educating  the 
children  of  the  heir  apparent  to  the  throne,  difputed  be- 
tween King  Geo.  L  and  his  Ton,  then  Prince  of  Wales, 
on  which  occafion  the  right  of  the  grand£ither  to  take  care 
of  their  education,  in  preference  to  the  father,  was  tndea^ 
vQunixo  be  fupported  an  the  rules  of  the  civil  law,  as 
tranfpofcd  into  their  own  writings,  by  our  BraAon  and 
Fleta.     Sec  F'orlcfcuc's  Reports. 
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as  having  been  attempted  in  early  times  to  be 
intruded  upon  us,  but  alfo  as  adually  being  the 
law  in  our  nerghbouting  kingdom  of  Scotland : 
and  the  propriety  of  both  this  and  adoption, 
is  furely  a  fubjeft  worthy  of  controverfy,  and 
inviting  to  curiofity. 
We  ihall  confider, 

I.  The  origin  of  the  paternal  power. 

II.  Its  extent. 

III.  The  mutual  duties  of  father  and  fon. 

IV.  How  it  was  diffolved. 

The  paternal  power  was  acquired  by  marriage, 
and  birth  of  children  in  lawful  wedlock. 
Secondly,  by  legitimation. 
Thirdly,  by  adoption. 
Of  marriage  we  have  treated* 

LEGITIMATION. 

Legitimation  was  firft  introduced  by  Conflan- 
tine.  Of  this  there  were  five  modes. 

The  firft  was  by  a  fubfequent  marriage,  which 
rule  is  followed  by  the  canon  law,  but  rejeded 
by  ours  (2).     The  civil  law,  however,  only  al- 

(2)  Of  this  rejedion  made  fo  famous  by  the  fiem  and 
fteady  anfwer  of  the  barens  to  the  propofal  of  this  rule, 
we  are  to  find  the  caufes,  not  in  diflike  to  the  parricular 
dodrine,  but  in  general  averfion  to  the  introduction  of 
the  civil  law.  The  clergy  brought  it  forward  in  limim^  as 
knowing  it  to  be  the  moft  palatable  and  inviting  to  the  ba- 
ront)  who  had  great  numbers  of  illegitimate  children,  but 

VOL.  I.  I 
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lowed  fubfequent  marriage  with  a  concubine,  to 
legitimate  the  children ;  the  canon  with  any  one. 

The  fecond  mode  was  by  imperial  refcript. 
This  was  introduced  by  Juftinian,  becaufe  the 
preceding  in  fome  cafes  could  not  be  ufed ;  for 
inftance,  where  a  concubine  was  dead,  or  for 
any  other  lyafon,  could  not  be  taken  to  wife. 

Thirdly, -will.  This  was  not  fo  much  a  mode 
of  legitimation,  as  a  teftamentary  declaration^ 
that  children  were  originally  legitimate. 

Fourth  mode.  By  arrogation  (a  fpecies  of  a- 
doption  more  particularly  to  be  explained  in  the 
fequel)  for  a  man  might  adopt  not  only  the  chil- 
dren of  another,  but  alfo  his  own  illegitimate 
children. 

Fifth  mode,  Per  daiionem  curue.  To  explain 
this,  we  muft  know  that  the  office  of  Decurion, 
as  it  was  called  at  Rome,  M'as  an  office  of  honor 
indeed,  but  of  much  labour  and  trouble,  as  well 

thefe  feudal  lords  faw  the  invidioulhefs  of  the  propofal,  and 
rejeAed  a  fiivourite  meafure  becaufe  it  might  tend  to  the  ge- 
neral introduAion  of  the  civil  law,  fo  favourable  in  their 
opinion  to  the  increafe  of  the  powers  they  dreaded,  thofe  of 
the  crown  and  the  clergy. 

Judge  Blackftone  has  fuppofed  many  weighty  reatbns 
bcfides,  which  might  have  fwayed  the  barons,  and  which 
in  his  opinion  condemn  this  rule  of  the  civil  and  of  the 
Scotch  law  i  but  is  there  not  much  cruelty  in  refufing  a 
power  to  the  parent  to  make  reparation  to  his  injured 
ofF^pringf  and  in  enabling  a  younger  fon  thus  enriched  to 
brand  his  indigent  elder  brother  with  the  name  of  baftard. 
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as  of  expence  in  giving  public  fpeftacles,  &c.' 
The  Datio  Curiae  was  making  men  fubjeft  to  this 
office ;  in  confequence  they  could  not  refide  out 
of  their  town  or  borough,  but  were,  as  may  be 
faid,  flaves  of  their  little  Curia  or  fenate,  in  their 
municipium.  CurUe  adfcribebantur^  ei  in/erviebant 
periculo  fuarum  facultatum;  it  is  no  wonder  that 
men  were  not  ambitious  of  fuch  fplendid  flavery, 
and  mud  be  enticed  to  it  by  fuch  rewards  as  legi* 
timation. 

It  muft  not,  however,  be  conceived  that  legiti- 
mation was  always  a  benefit;  the  efFe6l  of  legiti- 
mation was  undoubtedly,  at  leaft  in  the  cafe  of 
a  fubfequent  marriage,  a  right  of  fucceffion  to 
paternal  property,  but  as  it  alfo  reduced  the 
fubjeft  of  it  under  the  paternal  power,  it  might 
poffibly,  as  will  be  more  fully  feen  hereafter,  alfo 
operate  as  a  difadvantage,  and  therefore  perfons 
could  not  be  legitimated  without  their  own  con- 
fent 

Illegitimate  children  were  of  four  kinds. 

Krft,  thofe  born  of  a  concubine,  widow,  or 
virgin  Stuprata,  called  natural  children  or  Nothi. 

Secondly,  the  children  of  a  harlot,  called  fpuri- 
bus,  or  vulgo  qucefiti 

Thirdly,   children  of  an  adulterefs. 

Fourthly,  children  of  an  inceftuous  ma^'riage. 

The    firft    order  only,    viz.   natural   children 
could    be  legitimated,    for  legitimation    implies  ' 
the  fidioQ  at  lead  of  a  marriage;  and  in  the  fer 
cond  cafe  there  was  confeffedly  no  marriage ;  in 
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the  third  and  fourth  there  could  not  be  one  by 
law. 

Illegitimate  children  were  not  under  the  pater- 
nal power,  but  they  were  not  infamous;  the  fia« 
tural  were  capable  of  holding  any  honors;  the 
fpurious  (vere  undoubtedly  by  the  people  ibme^ 
what  contemned,  but  not  rendered  infamous  by 
the  laws  (3)- 

ADOPTION  C4). 

This  remarkable  cuftom,  (which  my  Lord  Coke 
fays  was  never    introduced  into  England)  was 

4 

(3)  The  fparious  did  not  bear  a  father's  name,  the  fa* 
ther  being  unceruui.  Caeiar's  fon  by  Clec^tra^  formed 
an  extraordinary  exception,  for  which  Anthony  reproached 
him.  S.  P.  F.  in  Roman  infcriptions,  fometimes  means 
Sine  Patn  Filius.  The  civil  law  as  well  as  oyrs,  em- 
powered tt.ie  Confinement  of  the  pregnant  widow,  to  prevent 
fuppofiticious  bi:ths,  and  the  rule  we  have  formerly  men- 
tioned forbidding  a  fecond  marriage  within  a  year  from  the 
death  of  a  former  hulbaiid,  inftm  annum  lu£ius^  was  madc 
to  prevent  difputes  about  the  real  father;  this  latter  rule  al- 
io prevailed  in  England  until  the  end  of  the  Daniib  govern- 
ment. If  hu{band  net  heard  of,  woman  might  marry  agai|t 
after  five  years,  till  Juftinian  required  pofitiVe  proof  of  his 
death;  with  us  feven  years  fave  the  felony. 

(4)  It  is  not  unufual  we  all  know,  even  among  us,  for 
fricndfliip  to  adopt  in  e({e£l,  the  children  of  ftrangers  in 
blood;  but  here  is  the  plain  difference,  between  fiich  aAs 
of  friendfhip,  and  the  legal  adoption  of  the  Romans;  the 
friend  and  intended  bene/a£lor  may  change  his  mind  when 
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not  unknown  to  the  Greeks,  as;«M<»^ to  the  Aflyri* 
ans,  ^Egyptians  and  Hebrews.       A; 

The  feeling^of  mankind  naturally  fiiggefted 
this  refoiirce  of  cnrbit}%  and  declining,  unfu{^m 
ed  age  looked  abroad  for  that  ftaff  which  was 
denied  to  it  at  home,  but  its  uncommon  and  ex- 
traordinary prevalence  at  Rome  requires  fome  ftir^ 
ther  inveftigation  of  its  peculiar  ratifes  in  that 
fbJbe.  Firft,  it  was  thought  difgraoeful  not  to 
keep  up  and  preferve  the  domeftic  gods,  and 
facred  things  of  the  family.  Secondly,  the  re- 
wards offered  to  the  fathers  of  families,  and  the 
penalties  on  orbity,  made  men  eager  for  children, 
and  adopted  children  anfwered  the  purpole.  Thus 
the  candidates  for  honors  adopted  fons,  in  order 
to  have  the jw  trium  liberorum^  though  very  oft 
ten  as  foon  as  they  had  obtained  thofe  honors,, 
they  got  rid  of  thefe  fidlitious  child  ren,  by 
emancipating  them,  until  this  trick  was  flopped 
by  a  decree  of  the  fenate,  mentioned  by  Tacitus. 

Thirdly,  a  third  reaibn  for  adoption  \ras  to  get 
admiflion  into  the  plebeian  offices,  e.  g,  the  tri« 
bunefhip,  and  this  did  Publius  Clodius. 

The  perfons  to  be  adopted  might  either  be  per* 
fons  in  their  own  power,  or  periods  already  in  tl^? 


he  pleafeS)  but  the  adopted  child  at  Rome  ohtatnol  by  the 
adoption  legal  rights  of  inheriunce  and  fuoceffioo  to  the 
adoptor,  of  which  \k^  could  not  be  arbitrarily  or  want^ily 
difpolTeired. 
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the  former  cafe 


1 


pow'er  of  another  parent 
was  Arrogation  (5). 

fVho  might  adopt,  or  be  adopted.  — Thofe  only  whft 
could  have  been  parents,  and  have  had  children 
in  their  power  could  adopt,  thereftfre  eunuchs 
could  not,  nor  infants,  nor  women,  unlefs  by 
fpecial  licence  from  the  prince.  Younger  perfons 
could  not  adopt  their  fenior,  but  the  adopter  muft 
have  been  eighteen  years  older  than  his  adopted 
fon — thirtj'-fix  than  his  adopted  grandfon  ;  «-en 
if  they  were  thus  qualified,  ftill  they  muft  Jiax-e 
been  perfons  who  wanted  this  folace  of  old  age, 
therefore  if  they  were  full  capable  of  having  chil- 
dren, (and  ail  perfons  under  fixtj-  were  fuppofed 
capable)  or  if  they  had  already  natural  children, 
they  were  not  intitled  t<>  this  indulgence  witli- 
out  paiticular  licence.  Tlie  confent  both  of 
adopted  child  and  of  the  natural  father  tnufti 
obtained  :  laltly,  no  man  could  adopt  a  grandl 
without  the  confent  of  his  fon,  if  he  had  one,  for 
he  was  not  to  force  an  heir  upon  his  fon 
tould  illegitimate  children  be  adopted;  fo 
adoption  was  much  more  limited  in  Itome, 
is  I  believe  generally  imagined. 


lUI- 


wi«^* 


{5)  They  were  therefore  thus  dirfined,  Adtpfit^   tfl 
fattrtnis,  qua  in  tucu III  fid's   ve!  nefotii,  adJdJJUitur  ii^  ^mi 
tura  lain  Htn  ifl,   vtl  adepth  tji  a^ui  itgit  qua  lihern  f«i  in 
fattjiate  fartntum  funt^  adopiamui  imperii  magifiratai. 

AJrtgatit,  tfi  aiiut  fu«  hotns  fui  juris  aiUltrifatt  fnam 
imptraatifj  inpatr.'am  alliriui  faujiattm  rtdifftur. 
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Arrogation  was  ftill  more  fo,  for  it  was  confined 
to  adults,  becaufe  the  confent  of  the  pcrfon  arro- 
gated was  neceffary.  Antoninus  Pius,  indeed, 
permitted  the  anogation  of  perfons  under  the  age 
of  puberty,  but  not  without  the  confent  of  rela- 
tions, or  of  guardians,  and  an  examination  whe- 
ther the  arrogation  was  for  the  advantage  of  the 
minor.  He  added  thefe  further  conditions,  that 
if  the  arrogated  died  before  puberty,  his  goods  (6) 
fhould  go  in  the  fame  fucceffion  as  if  he  had  never 
been  arrogated ;  and  if  his  father  emancipated  him 
without  caufe,  he  was  to  reftore  to  him  all  his  pro- 
perty, and  to  bequeath  to  him  moreover  a  fourth 
part  of  his  own.  Befides  thefe  reftriftions,  none 
but  Roman  citizens  could  arrogate,  and  that  only 
at  Rome :  the  tutor  could  not  arrogate  his  pupil ; 
and  neither  woman  nor  foreigner  could  be  arro- 
gated, but  women  might  be  adopted. 

Form  of  adoption. — Adoption  was  clone  before  a 
magillrate,  but  might  be  done  any  where:  the 
rite  of  adoption  confided  in  three  fales  from  the 
natural  father  to  the  adopter,  per  as  et  libram,  in 
the  prefence  of  the  balance-holder,  the  anteftatus 
and  five  witnefles,  ceremonies  much  refembling 
thofe  which  attended  the  making  of  wills  among 
the  Romans  (7).  There  was  another  mode  of  adop- 

(6)  Goods,  bona^  in  the  civil  law,  mean  all  a  man's  eftatefi 
and  property,  not  merely  chattels,  as  with  us. 

( 7 }  This  form  of  adoption  we  find  in  Suetonius,  when  Au« 
guftus  adopted  Caius  and  Lucius. 
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tion,  viz.  by  teftament;  but  this  could  fcarcely 
be  called  fo  in  ilri6lnefs^  fjnce  it  did  not  reduce 
the  devifec  under  the  power  of  the  adopter ;  it  was 
rather  a  conditional  bequeft  of  the  inheritance^ 
on  condition  of  bearing  the  te(lator*s  family  and 
name:  hence,  to  acquire  other  rights,  a  regular 
adoption  was  neceflary.  Thus  we  find  that  Au- 
gullus,  though  adopted  by  Julius's  will,  took  care 
to  have  it  coniiraicd  by  a  law ;  and  Tiberius^ 
though  directed  by  will  to  bear  Auguftuss  nanie^ 
yet^  after  the  death  of  Caius  and  Lucius  Coefar, 
was  by  Auguftus  regularly  arrogated. 

Form  of  arrogatian. — Arrogation  was  a  much 
more  public  a6i  than  adoption ;  it  was  always  done 
in  the  Comitia  Curia ta,  l^caufe  it  wasconfidered  as 
a'  matter  concerning  the  people  (8),  and  to  be  to 
them  referred.  The  reafons  of  fo  confidering  it, 
and  infi fling  upon  its  notoriety,  were  thefe:  As 
the  right  of  inheritance  was  to  be  transferred,  it 
ought  to  be  public,  to  prevent  frands  upon  lawful 
heirs;  and  befides,  as  the  name  of  the  perfon  ar* 
rogated  was  ft  ruck  out  of  the  tables  of  the  Cenfus, 
and  he  reduced  under  the  power  of  another,  this 
was  uot  to  be  done  without  the  conlent  of  the 

Heineccius  makes  a  queftion,  whether  folemn  adoption 
would  not  to  this  day  be  valid  in  Germany  ?  Something  like 
adoption  is  frequent  in  that  country,  viz.  the  putting  ftep* 
children  on  a  par  with  own  children  by  the  <lecree  of  a 

magiflrate. 

(8)  It  derived  its  name  from  the  Rogatiom  ad  populmm 
lata. 
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people.  The  pontifices  took  care  that  the  perfon 
arrogated  fliould  not  be  impofed  upon,  or  do  any 
aft  to  his  difad vantage,  and  examined  whether 
the  arrogator  was  entitled  to  this  privilege;  this 
done,  the  votes  of  the  people  were  taken.  la 
later  times  tlic  emperors  took  upon  tliemfelvea, 
more  efpecially  as  they  were  pontifices  marimi,  to 
arrogate  by  imperial  refcript. 

EffeBs  ofarrogationaiidadoption. — Both  brought 
the  party,  until  Juilinian's  time,  under  paternal 
power  of  their  new  father,  gave  a  right  to  his  name^ 
to  a  participation  of  his  facred  things  and  rites, 
^d  right  of  inheritance  (y) ;  but  while  tlie  adopted 
child  thus  became  entitled  to  the  property  of  his 
afiumed  parent,  he  loft  all  claim  to  that  of  his 
natural  father;  he  was  alfo  raifed  or  deprelied  into 
the  rank  which  his  new  father  held  (10^.  Juftiniaa 
gave  a  mighty  blow  to  adoption, .  by  giving  the 
adopted  all  the  rights  of  fons,  without  tlie  adopter 
having  the  paternal  power,  uulefs  he  was  a  perfoa 
in  the  afcending  line,  adopting  a  defcendant,  for 
It  was  nor  unufual  for  a  grandfather  to  adopt  a 
grandfon, 

(9)  At  leaft  of  fucceeding  to  the  agnatL 

(10)  Thus  Livy  mentions  that  Cornelias  Coflus  was 
eleded  Military  Tribune  with  coofular  power,  at  a  time 
when  this  office  was  not  open  to  plebeians,  which  privilege 
he  obtained  by  being  adopted  out  of  the  Licinian,  which  was 
«  Plebeian)  into  the  CorneliaDy  a  Patrician  family. 
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Parcntat  Pou'cr — Duties  of  Father  and  Son. 

-  By  the  Twelve  Tables,  the  father  hatl  a  poweri 
life  and  death  over  the  fon,  of  fcourgin; 
fonmcnt,  and  fending  in  bonds  to  country  lalxmr, 
and,  even  if  nercflitated  by  hunger,  of  fellinr 
and  mortgaging  liini  (11);  but  this  pnu-er  waitvijl 
ftrained  by  the  Imperial  Conflitutions,  and  M 
cuflom  and  judicial  interventions  at  earhcr  peri- 
ods, and  parents  feverely  puniJlted  thiit  put  their 
children  to  ilcath.  no  power  being  left  to  them 
hut  that  of  moderate  correction,  and  difinhcrit- 
ancc  for  caufe  cdpreffed;  and  this  paternal  power 
did  not  ceafc  with  the  minority  of  tlie  fon;  he 
couUI  not  fue  the  fatlier,  nor  any  one  clfc  without 
the  father's  confcnt;  no  aflion  lay  againft  hin\ 
M'hile  under  the  paternal  power,  but  muft  be 
brought  againft  the  fathei'i  whate\-cr  he  acquired, 


(il)  The  power  of  a  Roman  fjther  over  his  cKiM  wis 
peculiar  to  that  flatc.  Dion.  Halyc.  has  piovcd  that  the 
Greclcs  knew  no  fuch  thing,  at  icafl  not  in  the  fame  degree, 
nor  the  Fcrfians,  though  the  latter  excrcircd  a  very  auftcrc 
luthority  over  their  children.  For  a  father's  power  by  the 
Mofaic  law,  (ec  Deuteronomy,  ch.  xxi.  This  power  ori- 
ginated  in  a  law  of  Romulus,  though  admitted  into  the 
Twelve  Tables  as  an  ancient  cuftomj  but  all  the  laws  of 
the  Icings  which  were  retained,  were  retained  as  old  cuCloms, 
not  as  regal  laws,  fx  tJie  infigni  rtgU  ntminh  ;  the  father  did 
not  punifh,  however,  without  trial ;  it  was  in  reality  a  do* 
mcllic  court. 
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he  acquired  to  the  father's  advantage;  there  could 
be  no  civil  obligation  contra6ted  between  him  and 
the  father,  for  they  were  as  one  perfon ;  he  could 
not  marry  without  the  father's  confent,  nor  with- 
out his  approbation  make  a  donatio  mortis  caufa^ 
nor  a  will,  even  with  his  father's  confent,  except 
of  fuch  property  as  he  got  in  the  wars,  called  his 
pecuUum  cajirenfe ;  with  refpeft  to  the  father,  they 
were  confidered  as  things^  not  as  perjons^  but  with 
refpcft  to  others  as  perfons,  herein  differing  from 
(laves,  who  were  regarded  as  things  in  whatever 
light  confidered ;  as  long  as  the  law  allowed  him 
a  power  of  felling  them,  he  might  do  fo  three 
times,  fo  that,  if  manumitted  by  the  buyer,  they 
would  twice  fall  back  into  his  hands,  which  is 
worthy  of  obfervation,  becaufe  it  accounts  for 
fom^  of  the  Roman  forms  of  emancipation,  ftc. 
Thefe  extravagant  powers  could  not  have  been  con- 
genial to  an  arbitrary  monarchy,  and  accordingly 
'we  find  them  gradually  diminiflied  by  the  inter- 
vention of  the  qmperors  (Ifi).     There  was  no  ma- 

(12)  Trajan  emancipated  a  Ton  that  was  cruelly  treated 
by  his  father,  and  deprived  the  father  of  the  fon's  property. 
Adrian  baniihed  a  &ther  who  killed  his  fon  in  the  chace  on 
fufpicion  of  adultery.  At  length,  by  Valentinian,  the  power 
of  trying  the  olFence  of  a  fon  was  encir^y  transferred  to  the 
magiftrate.  Sons  were  put  to  death  with  impunity  down  to 
the  time  of  Auguflus. 

Conftantine  permitted,  on  account  of  extreme  poverty,  to 
^1  their  children  when  juft  born ;  but  be  did  this  .to  prevent 
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ternal  power,  becaufe  fbe  alfo  was  in  the  power  of 
her  huiband  ( 1 3)  :  this  power  continued  during 
the  life  of  the  fon,  and  did  not  eeafe  even  on  his 
arriving  at  the  greateft  honours,  feme  very  parti- 
cular ones  excepted,  for  which  fee  Novels  81.  ch« 
1.  fuch  as  the  confular  dignity,  or  beingi  made  a 
bifliop;  but  while  in  public  ollice,  his  duties  to 
the  public  naturally  abated  ami  interrbpted  a  little 
the  fkthers  authority:  the  father  was  bound  to 


their  being  expofed  or  murdered;  and,  to  prevent  the  ne- 
ccfSty,  inftituted  poor  lavs. 

With  refpefl  to  childrens'  acquiiitions,  the  privilege  of 
iderving  whatever  thej  gained  by  milttajy  fervite  wttt  at 
lengtb  extended  to  every  adventitious  gain  of  the irs,  fiadi 
as  a  bequeft  or  a  (alary. 

(13)  The  Engliih  and  Irifli  laws  give  the  frther  only  a 
moderate  power  of  correAion  and  refiraint  undl  the  age  of 
twenty^ne,  which  he  may  in  part  transfer  to  a  tutor  or 
fchoolmafter.  His  duties  to  them  are  prote£lion,  education, 
aAd  maintenance,  until  able  to  maintain  thcmfelves;  when 
able  tt>  work,  if  the  parent  maintains  them,  that  parent  b 
entitled  to  the  profits  of  their  labours,  but  has  no  power 
over  their  eftates  (if  they  have  any),  further  than  as  guar* 
dian  or  truftee,  and  muft  account  for  the  prapertj  when 
they  come  of  age.  A  mother  is  entitled  Ito  no  power,  but 
^ly  to  reverence  and  refpeA.  In  England,  by  the  poor 
laws,  peculiar  obligatoops  are  impofed.  7'he  civil  law  did 
not  oblige  a  &ther  to  maintain  the  offspring  of  an  inceftuous 
marriage,  though  it  impofed  the  reciprocal  duty  00  the  childt 
The  canon  law  and  ours  do  not  diiTolve  the  parent's  obliga- 
tion in  any  cafe; 
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educate  the  fon  according  to  his  ability,  and  to 
fupport  and  proteS;  his  children,  and  alfo  his 
grandchildren.  The  child,  if  he  had  a  feparate 
property  or  peculium,  was  to  fupport  the  ikther  if 
neceffary,  and  bail  him  if  imprifoned,  but  was  not 
otherwife  obliged  to  pay  his  debts.  A  man  was 
obliged  by  law  alfo  to  relieve  his  poor  brothers 
and  fiilers,  but  not  more  diftant  relations  (14). 

The  paternal  power  was  diffolved  by  the  natural 
or  civil  death  of  the  father,  or  by  emancipation  (15). 

(14)  A  law  much  rcfembling  that  of  China.  Lord  Ma- 
cartney's Embafly,  chap.  4.  vol.  2. 

(15)  The  civil  death  was  by  deportation,  relegation,  or 
becoming  a  flave  of  punifhment,  terms  occuring  fufficiently 
often  in  the  claflics  to  deferve  diftindlon.  Deportation  was 
a  perpetual  baniihment,  depriving  the  banifhed  of  the  rights 
of  a  citizen.  Relegation  might  be  perpetual  or  temporary, 
but  did  not  deilro'y  the  rights  of  citizenfbip.  The  (laves  of 
punilhment  were  thofe  condemned  to  the  mines,  or  fentenced 
to  be  deftroyed  by  wild  beaits.  The  parent  taken  prifoner 
did  not  lofe  the  parental  power,  it  was  only  in  fufpence  till 
his  return:  he  who  returned  from  captivity  was  fuppofed 
never  to  have  been  abfent,  by  a  fifiion  csMcdjus  poJUiminiim 
delegation  differed  from  exile,  for  the  exile  was  deprived  of 
the  rights  of  citizenfliip :  hepce  Ovid.  Trift.  a.  Ipfe  rele- 
gatus  non  exul  dicor--^ee  alfo  Livy,  lib.  4.  ch.  4.— -men 
were  driven  from  their  country  by  the  interdidion  of  water 
and  fire,  for  no  man  could  dire£lly  be  forced  into  exile,  but 
only  by  the  circuitous  method  of  forbidding  to  him  the  ne« 
ceiTaries  of  life.  The  French,  in  their  ridiculous  affe^atiou 
of  fimilarity  to  the  Romans,  have  of  late  ftudioully  ufed  the 
terms  of  deportation,  &c.  &c. 


Kmatici|Kition— a  found  fo  pleafrnpf  to  modern 
ears — did  often  at  Rome  convey  a  very  dirtercnt 
meaninit:  therhild,  though  freed  from  thcparcntal 
power,  lofl  the  right  of  fuccelVion  to  the  parental 
dlate;  it  was  to  him  frequently  a  found  of  woe 
and  of  difinhcritance;  he  theicforc  could  not  be 
emancipated  at^ainlt  his  own  confent,  but  for  fuf- 
ficicnt  caufe,  nor  refufe  to  he  emancipated  if  tJic 
father  Ihewetl  fufticicut  reafons.  On  the  other 
hand,  where  emancipation  was  defirable,  he  could 
not  force  it,  except  fur  juft  caufe,  fuch  as  immo- 
derate cruelty. 

*J"lie  party  covetinjj  it  Iiad  to  labour  thrcMigh 
not  only  his  father's  but  his  grandfather's  chain*. 
Firft,  ifthe grandfather  was  living,  the  father  and 
the  fon  were  in  the  power  of  the  grandfather; 
and  tiie  fatlier  had  not  this  fpcclal  power  over 
own  fon,  till  thcdeatli  of  thegrandfather,  becai 
the  father  himfclf  was  a  dependant  (16"), 


(i6)  Upon  doclrines  like  thefc  were  founJeJ  the  pofi-^ 
tions  in  our  ancient  books,  relied  upon  by  the  advocate*  for 
King  George  I.  in  the  f^inous  conteft  be  lb  re-mentioned  be- 
tween his  Majefty  and  the  then  Prince  of  Walts,  aboi 
irducation  of  the  Prince's  children. 

The  fon  of  a  daughter  was  not  in  the  grandfather's 
by  the  civil  law ;  nor  with  us,  fays  Co.  L.  lf+.  6. 

The  court  of  chancery  has  often  interfered  with  and 
Irouled  the  parental  power.  Vide  a  Brown,  Ch.  Cis. 
4  Brown,  dittn;  to  the  courts  of  law  by  Habcis  Corpus. 

A  child  has  been  t^ken  from  a  grandl^hcr,  and  put  aflder 
a  raother'i  power.  Mcllifh  and  DaCofta.   lAtkyns, 


pofi- 
a  for 
led  be- 
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grandfather  might  even  emancipate  the  fon,  and 
retain  the  grandfon  in  fubjedion ;  and  vice 
verfa,  his  emancipated  grandfon  would,  upon  his 
death,  fall  back  under  the  father's  dominion :  fucli 
and  fo  exteniive  was  the  flavery  of  children  in  that 
region  of  boafted  liberty.  Even  marriage  did  not 
emancipate  the  daughter,  though  flie  owed  her 
hufband  reverence,  and  was  obliged  to  work  for 
him.  But  to  dwell  longer  on  this  obfolete  fubjeft 
would  be  as  tedious  as  ufelefs ;  I  therefore  omit  a 
defcription  of  the  form  of  emancipation,  further 
obferving  only,  that  ten  years  nonufage  made  the 
fon  free,    without  any  form  (17),   and  that  the 


(17)  In  Juftinian's  time  it  was  done  by  a  fimple  declara- 
tion before  a  niagiftrate.  Though  the  fon  by  emancipation 
loft  all  ftri£lly  legal  right  to  the  paternal  eftate,  yet  he  foon^ 
by  the  Pnetorian  power,  was  enabled  to  enforce  his  equitable 
claims,  and  the  father  fucceeded  to  the  eftate  of  an  eman- 
cipated fon,  though  not  as  father,  yet  as  patron.  The  pri- 
vileges fo  often  alluded  to  on  account  of  number  of  children 
called  ufually  the  jus  trium  liberorum  (though  five  were  re- 
quidte  to  give  them  in  the  provinces,  and  four  in  Italy  out 
of  Rome),  were  excufed  from  guardtanftiip,  preference 
among  candidates,  precedence  in  office,  and  an  immunity 
from  all  perfonal  duties. 

Under  this  head  appears  in  the  Inftitutes  the  firft  dire£l 
mention  of  the  celebrated  jus  po/Himinii^  the  parent  lofing 
his  paternal  powers  by  captivity,  and  recovering  them^with 
his  liberty  recovered.  It  is  thus  defcribed  in  the  Inftitutes : 
<<  Poftliminium  fingit  eum  qui  captus  eft,  in  civitate  femper 
^^  fuiflfe.*'    Inft.  lib.  i.  tit.  12.    And  thus  defined  in  the 
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pradice  of  fathers  putting  their  children  to  death 
i9  admitted  to  have  taken  place,  at  fo  late  a  period 
as  the  time  of  Auguftus. 

^'  ^"^       Pafide£b,  lib.  49.  tit.  15.    ^'  Jus  quo  pertnde  omnia  refti- 
4  ^c         ^^  tuuntor  jura,  defi  captos  ab  hoftibui  non  eflct." 


(     129    )  ^' 


CHAPTER  V. 


GUARDIAN  ANb  WARD. 


W^E  have  now  traverfed  the  two  lead  uleful  and 
mod  obfolete  departments  of  the  civil  law,  and 
Aall  for  the  future  tread  on  more  fruitful  ground. 
Their  law  of  guardianfhip,  though  in  many  rc- 
fpeds  different  from  ours,  feems  to  have  afforded 
many  ufeful  hints,  which  were  accepted  by  our 
early  jurifprudence. 

Minority  at  Rome  did  not  ceafe  till  twenty-five, 
and  as  education  is  a  public  concern,  guardianfhip 
was  made  a  public  duty,  which  no  man  could  re- 
fufe,  without  fufficient  excufe,  under  pain  of  heavy 
fine(l). 

No  minor  could  appear  but  by  guardian.  If 
he  had  a  difpute  with  his  guardian,  a  cui*ator  ad 
litem  wats  appointed.     Code,  lib.  5.  tit.  44. 

Othcrwife  by  the  common  law,  where  tlie  difpute 
was  with  his  guardian.     See  Ayliffe. 


(i )  This  compulfion,  and  the  different  period  for  full  age^ 
;u%  the  gitat  diftinAions  between  the  Roman  guanKanfliip 
and  ours.  ....»! 

VOL.  I.  K 
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Guardians  were  appointed  not  only  to  infants, 
but  to  idiots,  lunatics,  women,  and  even  pro- 
digals. 

The  magiftrates  (2),  either  afligned  the  guar- 
dian, or  confirmed  the  one  appointed  by  the  indi- 
vidual or  by  the  law. 

The  guardian  was  either  a  tutor  or  a  curator; 
the  tutor  had  the  ^h^rg^  of  the  perfon,  the  curator 
of  the  fortune  of  the  ward.  Such  is  the  fenfe  in 
which  thefe  words  are  underftood  by  Mr.  Black- 
ftone,  and  certainly  is  their  meaning  in  our  (pi- 
ritual  courts;  but  they  frequently,  and,  I  think, 
mod  ufually  mean,  in  the  civil  law,  the  tutor  a 
guardian  till  pitberty  (3),  the  curator  from  thence 
to  twenty-five:  the  firft  appointed  for  the  minor, 
the  latter  chofen  by  Him. 

Guardians  were  (as  with  us)  fometjmes  ap- 
pointed by  the  will  of  the  father,  fometimes  by 
the  difpofition  of  law,  and  ibmetimes  by  the  office 
of  the  magiftrate,  and  were  accordingly  ftilcd 
teftamentar)',  legal,  or  dative  (4). 


\  (^)  Tbefe  magiftr^es  were  the  coniuk  in  the  time  of 
Claudius.  Pliny  tuy^  he  was  thus  appointed  io  Trajaa'f 
time.  PKn^  ppifL  U.  1 3.  Antonini^s  gave  thf  ^ffoit^m^nx 
to  the  prsetors  onfy. 

(3)  /.  /.  Till  fourteen  in  thp  man — twelve  In  the  woman* 

(4)  The  feries  of  guardians,,  known  to  our  faiw>  has  been 
^l^if  qe^y^fooUzed  by  Mr^  Fonblaoque: 

Fif%  J^f^,^^.^  *9  ^ff  Of  «i#er  gflblir  bw  ap» 
parent  till  twenty-one* 
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Teftamentary  guardidns  could  only  be  appointed 
to  children  or  grandchildren  under  puberty,  in 

The  nature  of  the  guardian  jure  natunty  which  in  the 
eye  of  the  law  is  confined  in  the  manner  here  fpedified, 
feems  not  to  have  been  clearly  underftood,  till  Mr.  Han. 
grave  publifhed  his  celebrated  note  on  Co.  Lit.  88.  b.  The 
ufage  in  common  converfation  of  calling  parents  the  natural 
guardians  of  their  children,  however  abfttadedly  true,  is 
hot  trae  in  law:  after  the  infant's  age  of  fourteen,  they  have 
no  power  of  guardians.  They  are  pointed  out  by  nature 
as  the  natural  perfon^  to  be  appointed  guardian^  of  their 
children;  but,  until  application  be  made  to  the  court  t6 
sqjpoint  them  guardians,  they  are  not  legally  fo« 

Yet  in  a  Atkyns,  15.  3  P.  Wm.  152.  and  i  Vefey,  158. 
Lord  Hardwicke  is  made  to  fpeak  of  parents  as  guardians 
even  by  nature  of  their  daughters. 

Secondly,  In  focage^  the  next  of  kin  U  whom  the  hnis 
could  net  defcendy  and  this  was  only  till  fourteen,  and  of  things 
that  lie  in  tenure. 

• 

Thirdly,  By  the  fbtute  (14  and  15  Ch.  IL  ch.  19.  in 
Ireland),  the  appointee  in  a  fether*s  will.  This  extends  to 
all  the  minor's  eftates,  and  may  be  till  twenty-one,  or  any 
lefs  time« 

Fourthly,  By  cuftom. 

Fifthly,  Tbe  perfon  appointed  by  the  fpirstual  court,  o£ 
perfisnal  eftate  only.  < 

Sixthly,  The  King,  for  allegiance  and  proteftion  are  re-' 
cjprocal.    Thus  far  Mr.  Fonblanqtie. 

The  ref{ri6lion  on  the  guardian  in  focage,  that  he  canrkot 
bt  a  pofEble  heir^  is  the  great  triumph  of  the  common  la^« 

•        •  •     -        .  -  .  .    ■ 
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the  pow^r  of  the  appointer,  and  being  his  natural 
heirs;  they  might  to  pufthunious  children,  who 
were  deemed  already  born,  as  to  every  thing  that 
refpcfts  their  advantage. 

If,  however,  a  mother  or  patron,  or  other  per- 
fon,  after  having  devifed  their  propert}%  appointed 


jers,  who  faj,  that  the  civil  law,  by  a  contrary  regulation^ 
agnum  lupo  com^riittit ;  a  triumph,  however,  which  Lord 
Macclesfield,  2  P.  Wms.  262,  faid  was  worthy  only  of  a 
nation  yet  uncivilized.  Solon,  however,  was  of  the  iaine 
opinion  with  the  Englifh  lawyers — Lycurgus  with  the  Ro- 
man. Charondas  fcparated  the  care  of  the  perfon  and  eftate, 
giving  that  of  the  latter  to  the  next  heir.  Many  caufes  in- 
duce applications  to  the  fpiritual  court  to  be  appointed  tutor 
or  curator,  e.  g.  wliere  a  deceafed  perfon  has  left  children 
under  age,  and  no  perfon  willing  or  legally  entitled  to  ad- 
minifter,  it  may  be  neceflary  for  fome  friend  to  be  appointed 
curator  in  the  fpiritual  court,  in  order  to  lay  a  ground  for 
applying  for  adminiftration. 

A  teilamentary  guardian  muft,  by  the  ftatute,  eater  into 
recognizance  in  chancery  for  the  faithful  execution  of  his 
truft.  Chancery  can  check  and  punifh  offences  in  guar* 
d=a:is:  upon  bill,  if  the  minors  are  not  wards  of  chancery; 
upon  j)ctition  or  motion,  if  they  are.  Wards  of  chancery 
arc  c.  g.  thofe  whofe  guardians  are  appointed  by  the  chan- 
cellor, er  whofe  eflates  arc  trufl  eflates  in  fettlement. 
Chancery  can  remove  guardians  for  breach  of  truil,  or  ap* 
point  others.  The  power  of  appointing  a  tefbmrntary 
guardian  Is  not  extended  by  the  flatute  to  mother  or  grand- 
father. Where  minors,  not  wards  of  chancery,  guardians 
may  be  proceeded  agalnil  by  information,  2  P.  Wms. 
562.  * 
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by  will  a  guardian  to  the  devifee,  though  the  ap- 
j>ointment  was  not  good  in  ftriftnefs  of  law,  yet, 
upon  application  to  the  proper  magillrates,  it  was 
confirmed  unlefs  caufe  fliewn,  and  fo  even  in  cafe 
of  a  fon  previoufly  emancipated.  And  if  there  was 
any  defect  in  a  parent's  appointment,  whore  the  in- 
tention was  clear,  the  magiftrate  was  ready  to  fup- 
ply  the  deficiency. 

Legal  guardians.  If  tliere  was  no  teftamentary 
tutor  or  guardian,  the  legal  ftepped  in  of  courfc. 
So  if  the  teftamentary  died,  or  was  a  temporary 
or  conditional  one,  he  was  fucceeded  by  the  ap- 
pointee of  the  law.  The  legal  tutor  was  of  four 
kinds. 

Fii*ft,  The  next  heir.  —A  rule,  as  we  have  ob^ 
ferved . before,  fo  much  and  fo  unjuftly  condemned 
by  the  Englifli  lawyers  (5)  ;  if  there  were  feveral 
relations  equal  in  degree,  a  joint  guardianfhip  (6) 
was  granted  with  benefit  of  furvivorfhip;  but  if  the 
firft  guardian  or  guardians  were  dead,  they  were 
not  fucceeded  by  their  next  of  kin,  but  by  a  new 
guardian  appointed  by  the  magiftrate  (7).  The 
mother  or  grandmother  were,  however,  fometime^ 
preferred  to  the  next  male  heir. 

(5)  To  this  may  be  compared  our  guardian  in  focagc, 

(6)  With  us,  of  thofe  of  equal  degrees,  the  eldeft  will  be 
preferred  as  guardian,     i  Inftit.  88^ 

(7)  With  us,  if,  before  a  minor  arrives  it  fourteen,  guar* 
^ian  in  focage  dies,  die  guardianihip  ihaU  not  go  to  an  execH« 
tor,  but  to  the  ward's  next  of  kin.     PI.  294^ 
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Secondly,  The  patron. — The  patron  was  the 
natural  heir  of  the  flave,  who  was  made  free;  he 
was  obliged,  therefore,  to  undertake  the  guardian-* 
fhip  of  the  freed  perfon  of  a  minor,  becaufe,  as  he 
reaped  advantage,  he  was  alfo  to  bear  inconve* 
nience  (8). 

Thirdly,  the  parent. — If  the  child*  was  manu- 
mitted while  a  minor,  the  parent  became  his  legal 
guardian  (9). 

Fourthly,  The  fiduciary  tutor  or  guardian. — 
This  was  the  fon  of  a  deceafed  parent,  who  bad 
manumitted  his  children  or  grandchildren,  ami 
fo,  as  in  the  preceding  cafe,  had  become  their  le- 
gitime  guardian.  On  fuch  parent's  death,  his  fon 
became  fiduciary  tutor,  both  to  his  brothers  and 
lirother's  children,  and  to  his  own.  if  they  had  been 
emancipated  by  the  grandfather. 

The  legitime  and  dative  tutor  took  an  oath 
nearly  refembling  that  of  our  executors  and  ad- 
mlniilratocs,  to  adminifier  faithfully,  and  to  ren- 
der a  juft  account  w.Uen  required:  they  alfo  were 
obliged  to  give  fecurity,  and  to  make  an  inventory 
of  the  minor's  efFefts  to  be  attefted  by  a  public 
notary  and  other  witncffes ;  befides,  all  their  efTe^U 
were  tacitly  pledged  for  the  due  execution  of  their 
truft. 


(8)  To  this  may  be  compared  the  guardianfhip  of  old, 
vefted  by  our  laws  in  the  lords  of  manors. 

(9)  As  with  us,  he  is  guardian  by  nature  and  for  nurture 
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Juftinian  ordained,  that  where  the  property  did 
not  exceed  live  hundred  folidi,  the  inferior  ma- 
giftrates  in  the  provinces,  together  with  the  bilhop, 
might  appoint  guardians  (10). 

The  duty  of  a  guardian  nearly  approached  to 
that  of  a  father  (1 1) ;  he  was  bourrd  to  take  care 
of  tlie  ward's  perfon  and  eftate,  as  far  as  a  careful 
and  diligent  father  would,  and  to  lend  his  autho^ 

(lo)  Codei.  tit.4«  De  Epifcopali  Audientia;  Mr.Har- 
grave  difputes  the  rightful  origin  of  the  power  of  the  niodef  n 
chancellor  to  appoint  guardians  to  infants.  Mr.  Fonblanque 
vehemently  fupports  it.  It  is  aftonilhing  that  neither  of 
them  has  obferved  how  naturally  this  power  was  fuggeded 
by  that  of  his  prototype  and  modet,  the  Roman  praetor,  as 
chat  of  the  ecclefiaftical  courts  to  appoint  curators,  was  by 
the  above*mentiotied  ^vTer  given  by  Juftinian  io  bifliops. 
Such  a  power,  though  not  given  by  fpecial  commiffion  in 
Ireland,  any  more  than  in  Eaglatid  as  to  minors,  as  it  is 
with  refped  to  idiots  and  lunatics,  cannot  now  be  doubted  $ 
and,  indeed,  the  extreme  care  of  minors,  and  vigilant  en< 
forcement  of  the  duty  of  guardians,  which  has  of  late  years 
done  fo  much  honour  to  the  chancery  of  Ireland^  would  moke 
it  a  melancholy  queftion,  if  it  conld. 

(ii)  For  the  Englifh  faw  re(peding  duties  and  powers 
of  gtiardians,  fee  ^mdng  others  particularly  the  cafes  of 
Dagley  v.  Tolfeny,  i  P.  Will.  283.  Duke  of  Beaufort  v. 
Berty,  i  P.  Will.  702.  Ooodall  v.  Harris,  2  P.  Will,  560. 
Palmer  v.  Dsuibyy  Prec.  in  Chan.  137.  Wray  v.  Williams, 
Prec.  io  Chan.  151.    Ward  v.  S.  Paul,  a  Bfown^  583. 

The  SL&  of  a  guardian,  where  a  reafonable  one»  is  as  valid 
as  if  done  by  the  infimt  at  full  age ;  othdrwiiSs  if  l^aMonly 
done  without  any  ml  benefit  to  the  infivit,  Plerfon  if« 
Shore,  I  Atkyns,  480. 
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rity  when  necdTary.     As  to  the  firft,  he  was  to  tal 
care  that  the  ward  was  properly  educated  accoi 
ing  to  his  quality,  eitlier  at  his  mother's  houfe,   i€ 
he  had  one,  until  flic  married  a  fecond  hulhand, 
or  la  fome  other  fuitahlc  place,  to  he  judged  ol 
ifneccffary,   by  tlic  pra;tor.     Teftanicntary 
diaiis,  or  thofe  appointed  by  the  migiltrate 
inquifition,  had  aheady  received  an  apprabation, 
and  were  not  to  be  doubled. 

The  guardian  wai  not  to  ahenptc  lands  or  move- 
ables of  the  minor's  of  any  confiderahle  value  with- 
out the  decree  of  a  niagiilrate;  he  might  fell  things 
periffiable,  but  ought  not  to  be  a  purcliafcr  bim- 
fclf,  except  at  open  auction  (12):  he  received  debts 
due  to,  and  paiddebtidueby,  the  minor  (13) ;  he 
was  not  to  let  the  minors  money  lie  dead,  hut  to 
employ  it  to  ufe:  if  he  did  not,  it  was  prd'umed 
that  he  ufed  it  himfelf  (14),  and  be  was  liable  to 


(li)  Lord  Hardwicke  Cud  it  was  improper  for  a  guardian 
to  purchafe  his  ward's  eftatc  immediitcly  on  his  cotntng  of 
agC}  but  if  he  paid  the  full  confide  rat  ion,  it  could  not  be 
fetafide.     Oldin  v.  Samborne,  Z  Atkyns,   15. 

(13)    Guardian  may,  without  the  dirc^ion  of  >  court  of 
equity,  pay  off  a  m.>r[g4ge,  or  the  inl^rcd  of  any  other 
inciJnilir.i;.k:--.     Prec.  in  Chan.  137, 

(14]  By  the  law  of  Eng'-ind  he  is  not  obliged  to  put 
at  intncd  the  minor's  moacy,  without  the  authority  of  chao- 
eery,  aitd  if  he  does,  it  is  at  his  own  rilk  -,  but  at  he  rauft 
account  a;inually  in  chancery,  if  he  neglcifh  to  do  fo^ 
tlicicby  tu  empower  the  court  to  put  om  the  money,  he 
be  charged  with  intcrcR. 
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intereft.  This  was  the  law  by  the  Digeft,  though 
afterwards  altered  by  the  Code:  he  was  not  to 
fulFer  by  accidents  (15);  but  .if  he  brought  vex-r 
atious  adlions  knowingly,  the  lofs  muft  fall  upon 
him :  he  could  not  give  up  any  rights  of  the  mi- 
nor (i6);  if  he  advanced  his  o>vn  money  in  de- 
fending them,  he  was  entitled  to.  intereft  (17). 
At  the  minor's  age  of  twenty-five,  his  authority 
ceafed. 

The  minor  could  do  no  aft  legally  without  the 
approbation  and  authority  of  his  tutor;  he  might 
indeed  receive  gifts,  but  he  could  not  enter  into 
contracts:  if  he  did,  he  was  not  bound  thereby, 
although  others  might  be  bound  to  him.  But  if 
he  took  upon  himfelf  to  contraft,  and  therein 
gained  advantage  by  fraud  or  deceit,  he  was  bound. 
So  if,  being  in  partnerfliip,  his  partner  laid  out 
money,  and  thus  improved  the  common  ftock,  he 
was  bound  to  advance  his  proportion  (18).     In 

(15)  He  is  not  to  fuflbr  by  accidents.  8  Co.  84. 

He  (hall  have  allowance  of  all  reafonable  expences.  Co. 
L.  89. 

Guardian  muft  keep  down  the  intereft  of  a  mortgage  out 
of  the  ptoiits.    2  P.  Wms.  279. 

(16)  Infant's  anfwer  by  his  guardian,  no  evidence  againft 
him.    Carthew  79.    3  P.  Wms.  279. 

(17)  At  twenty-five  full  age  was  attained,  >nd  until 
forty-fix  every  perfon  was  deemed  and  ftiled  young — a  com- 
fortable rule  for  thofe  who  do  not  like  to  be  thought  old. 

(18)  Whh  us,  he  may  go  in  debt  for  neceflaries,  without 
(he  authority  of  his  guardian.     So,  for  inftruAion,  may 
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all  other  cafes^  the  confirming  authority  and  in^ 
terpofition  of  his  guardian  was  abfolutely  nc- 
ceflary.  He  could  not  be  an  inflrument  in  the 
transfer  of  property,  either  by  alienating  hb  eftate, 
or  borrowing  (19)  or  lending  money,  nay,  not 
even  by  paying  it;  for  the  law  went  fo  far  as  to 
fay,  that  if  he  paid  a  debt  without  the  authority 
of  his  guardians,  it  was  no  payment  or  difcharge. 
His  cftatc*,  though  it  could  not  be  alienated  by 
himfclf  or  guardian,  might  be  fold  by  a  creditor 
to  fatisfy  a  mortgage  debt;  he  might  indeed,  when 
of  age,  confirm  a  falc  made  during  minority,  either 
by  exprcfs  '.vords  or  tacit  acquiefcence  for  five  years 
from  that  period  (*iO).  Any  controverfies  touch- 
ing the  eftatc  of  the  minor  were  to  be  pollponecl 
to  his  age  of  puberty  (21).     Guardian  could  not 

convey  as  trufiee  or  mortgagee,  under  the  authority  of  the 
court:  if  feifed  of  an  advowfon,  church  muft  be  filled;  but 
he  cannot  go  into  trade  or  partnerfhip.  He  may  contrail 
without  his  tutor's  authority)  and  his  contrail  is  not  void  as 
at  Rome,  but  voidable  on  his  coming  of  age;  but  there  is  a 
likcnefs  to  the  Roman  audoritas  tutorum  in  the  neccffity  of 
fucing  and  being  fued  by  his  guardian. 

(19)  I'hc  Senatus  confultum  Macedonicunif  which  forbad 
any  at^ion  or  demand  on  account  of  a  loan  to  minors,  even 
after  their  fathers  death,  has  been  particularly  introduced  to 
our  notice  by  Lord  Hardwicke,  in  the  remarkable  cafe  of 
Lord  Chcfterficid  v.  JaniTen,  2  Vcky^  125.  This  decree 
took  its  name  from  Mace4o,  a  fimous  ufurer. 

(20)  Four  by  the  Scotch  law. 

(21)  /.  €.  In  the  language  of  our  law,  the  parol  demurred 

I 
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be  called  to  an  account  tiU  his  guardianHiip  cx« 
pired  (22) ;  but,  of  courfe,  might  account  if  he 
pleafed.  Thefe  provifious  are  found  in  ]ft  book 
Ina  and  26  and  27  Dig. 

Curators. -r^When  the  minor  arrived  at  fourteen, 
he  was  freed  from  tutorihip,  but  might  take  a 
guardian  till  twenty-five,  called  a  curator,  and 
latterly  was  obliged  to  do  fo.  Curators  were  alfo 
appointed  to  idiots,  lunatics,  prodigals,  and  wo- 
men. Alfo  to  take  care  of  the  eftate  of  a  lurk- 
ing debtor,  of  a  prifoner  of  war,  or  an  heir  in 
utero  (2)). 

Perfons  forbidden  to  be  guardians  were  the  deb- 
tors or  creditors  of  the  minor — perfons  deaf,  dumb, 
and  blind — a  fiither-in-law — prodigals — women, 
except  the  mother  or  grandmother — and  thofe  who 


(22)  With  us  he  may  by  msans  of  a  prochain  ami;  nay, 
it  is  faid  that  any  perfon  may  call  a  fiither  to  an  account. 
aP.Wil.  119. 

(23)  Men  of  twenty,  of  excellent  charader,  and  women 
even  of  eighteen,  when  of  exemplary  prudence,  were  often 
excufed  from  having  guardians  by  fpecial  privilege,  and 
latterly  the  cuftom  of  affighing  guardians  to  women  fell  en- 
tirely into  difufe.  Lord  Hardwicke  feems  to  intimate  an 
opinion,  in  the  cafe  already  quoted,  relative  to  an  impro- 
vident bargain  made  by  the  famous  Mr.  John  Spencer,  that 
the  want  of  the  Roman  law  of  curators  to  noted  prodigals, 
has  eftabliflied  that  trade  of  annuities  and  poft  obits,  fo 
imiverfally  excl4iaicd  againfti^    2  Vefey  129. 
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appeared  to  fcek  it,   vhofc  eagernefs  was  juftly 
fufpeaed  ((24). 

Legal  excufcs  were  age,  viz.  feventy  years— Jus 
liberorum — employment  in  the  revenue — abfencc 
on  account  of  the  commonwealth — poverty — want 
of  fkill — profeffion  of  the  liberal  arts — and  holy 
orders.  See  1  baok  Inft.  defufpcc.  &  excuf.  tuto* 
ribus.     Alfo  5th  book  of  the  Code. 

(24)  If  a  mother,  when  guardian,  married  a  fecond  huf- 
bfind,  before  (he  pafud  her'  accounts,  his  eftate  ftood  a  fe* 
curity  to  the  minor.     Code  8.  18.  6. 


(     HI     ) 


C  HAFFER  VL 


CORPORATIOKS. 


JlIAVING  dilcufled  the  rights  and  duties  of 
aiatural  perfons,  Ave  proceed  to  artifical,  which  are 
called  bodies  politic,  or  corporations.  Tlic  ne- 
ceffity  of  fiich  bodies  is  evident,  whenever  rightjj 
ought  to  be  continued  beyond  the  lives  of  the 
perfons  poffefled  of  them.  That  rights  lliould  in 
this  raanner  furvive,  mud  be  often  requifite  to  the 
good  of  the  public,  and  the  moil  eafy  and  conve- 
nient way  of  keeping  them  alive  is  by  the  creation 
of  fuch  artificial  perfons,  a  kind  of  intelleflual 
bodies,  confiding  of  individual  members,  but,  in 
the  abftraft,  diftinguifhed  from  them;  all  the  in- 
dividuals that  have,  that  do,  and  that  (liall  com- 
pofe  the  corporation,  make  but  one  perfon  in  law, 
and  that  a  perfon  endued  with  immortality. 

The  convenience  and  neceflity  of  fuch  inftitu- 
tions,  produced  them  at*  Rome  fo  early  as  the 
reign  of  Numa(l).     They  were  called  colleges  or 

(i)  J.  Biackftone  gives  the  honour  of  the  invention  to 
Rome;  Dr.  AylifFe  to  Athens  and  to  Solon.  The  latter, 
I  think,  is  rights  and  the  Pande£U/eem  to  confefs  it,  47. 
22.  4. 
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univerfities;  names  there  applicable  to  all  kinds 
of  corporations^  for  whatever  purpofes  created, 
(and  even  to  voluntary  focieties,)  but  which,  in 
modern  times,  have  been  more  ufually  confined  to 
thofe  inftituted  for  the  education  of  youth,  and 
the  advancement  of  learning. 

The  civil  law  divided  corporations  into  ecclefi- 
aftjcal  and  lay,  into  civil  and  eleemofynary;  but 
the  diftindion  into  aggregate  and  fole  waa  uq- 
known  to  them  (2);  all  their  corporations  were 
aggregate,  and  three  were  always  neccffary  to 
form  a  corporation  (3).  It  was  eflential,  as  it  is 
with  us,  that  the  corporation  fhould  have  a  name; 
for  how  could  it  fue  or  be  fued,  or  perform  any 
of  its  fun6lions,  without  a  name?  which  is  the 
very  bond  and  link  that  ties  together  the  combi<« 
nation. 

I  fliall   now  confider   how  corporations   were 
created. 

Secondly,  their  powers,  capacities,  and  incapa- 
cities. 

(2)  Sole  corporations,  conHfting  of  one  peribn  and  his 
fucceflbrs,  arc  entirely  the  invention  of  nnodern  times. 

(3)  By  the  canon  law  two  might  make  a  corporation. 
Corporations  are  by  our  law  divided  into  fole  and  ^ggnegate, 
ecclefiaftical  and  lay,  civil  and  eleennofynary.  UniverlitteSg 
lays  Blackftonc,  are  civil,  not  eleemofynary,  for  the  fti« 
pcnd&are  not  mere  donations,  butpaymcnCs  for  work  and 
labour  done ;  but  die  colleges  in  univerfitiety  fiif$  be,  art 
eleemofynary:  Miv  why  d$€s  Hit  the  fmm  rujfm  ts^H^i  H 

fingle  colls ge:f 
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Thirdly,  how  diffolved. 

Corporations  were  ,forraed,  as  appears  to  me, 
by  the  permiflTion  or  grant  of  the  Prince  (4),  or,  at 
leaft,  by  a  decree  of  the  fenate  at  Rome ;  in  which 
r€fpe6l,  I  have  ventured  to  differ,  with  deference, 
from  Mr.  Juftice  Blackftone,  who  fays,  that  the 
civil  law  differed  from  ours,  in  as  much  as  by  it 
corporations,  fays  he,  Jeem  to  have  been  erefted 
by  the  mere  a6l  and  voluntary  alTociatiou  of  the 
members,  provided  fuch  convention  was  not  con- 
trary to  law,  for  then  it  was  an  unlawful  college; 
it  docs  not  appear,  fays  he,  that  the  prince's  con- 
fent  was  neceffary  to  be  adually  given  to  the  foun- 
dation of  them,  but  uierely  that  the  original 
founders  of  tbefe  voluntary  friendly  focieties  (for 
they  were  little  more  than  fuch)  fliould  not  ef^ 
tablifh  any  meetings  in  oppofition  to  the  laws  of 
the  (late.  Now,  this  is  true  of  common  mercan- 
tile partnerihips,  or  of  temporary  focieties,  formed 

(4)  In  England  and  Ireland  the  king^s  confent,  icithcrtx^ 
prefsly  or  impliedly  given,  is  neceffary  to  the  creation  of 
any  corporation ;  and  I  am  the  more  emboldened  in  advanc- 
ing the  opinion  in  oppofition  to  Judge  Blackftone,  tbat  the 
civil  law  Joes  not  differ  from  ours  in  this  refpeU^  bccaufe,  by 
ufing  the  word  feems^  he  appears  not  to  have  formed  a  decl- 
five  opinion.  The  king's  confent  with  us  is  impliedly  given 
in  the  p^fe  of  fuch  corporations  as  exift  by  comndon  law^ 
and  are  to^virtute  officii^  fuch  asbifliops  and  parfons,  or  have 
exijft^d  tiiQe  out  of  memory,  fuch  as  the  corporations  of 
ancient  cities •  To  the  exiftence  of  thefe  corporatibftk 
former  kings  are  fuppofed  to  have  given  their  concurrence, 
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for  the  intercfts  of  particular  perfons,  and  to  con- 
tinue during  their  lives;  but  as  to  public  and  per- 
manent communities,  intended  to  be  perpetual 
like  our  corporations,  they  appear  fo  me  to  have 
been  aU'ays  confirmed  by  decree  of  the  fenate,  or 
by  the  imperial  conftitutions ;  thus  Dig.  5.  4.  1. 
mentions  the  corporations  of  bakers,  and  of  pilots, 
to  have  been  thus  confirmed ;  and  Dig.  47.  lib. 
Sf.  3.  fays  exprelsly,  that  every  corporation  is 
illegal,  niji  ea  vel  fenatus  confalti  aucioritate  vd 
Ca:/aris  colerit,  and  I  am  confirmed  in  this  opinion 
by  the  great  care  tiken  to  prevent  unlawful  col- 
leges, i.  e.  illegal  meetings  or  aflbciations,  which 
the  governors  in  the  provinces  were  empowered  to 
difpcrfe,  by  powers  fomething  like  our  convention 
bills,  M  ith  particular  injundions  reipecling  thofe 
of  the  foldicry,  fee  Dig.  lib.  47.  tit.  22. 

The  powers,  capacities,  and  incapacities,  of  cor- 
porations in  the  civil  law  much  refcmhle  our  owd. 

Firft,  The  corporation  thus  eftablilhed,  from  its 
very  end  and  nature,  acquired  a  power  of  electing 
new  members  to  replenilli  vacancies. 

though,  by  lapfe  of  time,  no  traces  of*  fuch  exercife  of  the 
royal  authority  now  remain.  This  power  of  ercAing  cor- 
porations may  be  granted  by  the  king  to  another,  for  quifacit 
per  alium^  facit  per  /»,  his  fubjeft  is  but  the  inftrument. 
The  chancellor  of  Oxford  has  fuch  a  power:  thcfc  pofitions 
arc  not  meant  to  contradift  the  power  of  the  three  cftatcs 
to  crcft  a  corporation  by  aft  of  parliament ;  but  then  the 
king  is  a  party,  and  the  charter  or  letters  patent  ftill  ufually 
proceed  from  him  alone. 
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Secondly,  The  corporation,  like  a  private  per- 
fon,  might  contraft,  fue,  or  be  fued;  might 
grant;  but  could  not  purchafc  or  receive  dona- 
tions of  lands  without  a  licence  (5),  nor  alienate 
without  juft  caufe. 

(5)  Collegium  Ji  nullo  fpeci alt  privtlegh  fubntxum  Jit ^  Ajt- 
r  edit  at  em  caper  e  non  pcffe  dubium  non  ejly  lib,  8.  code  de  bare  dm 
injiituen.  Their  law,  therefore,  in  general  correfponded 
with  our  ftatutes  of  mortmain,  of  which  it  feems  incumbent 
here  to  give  a  ihort  account;  and  yet  our  mortmain  a£ls 
have  always  been  afcribed  to  the  principles  of  the  feucal 
fyftem,  becaufe  alienations  to  corporate  bodies  deprived  the 
feudal  lord  of  his  chance  of  efcheats,  fince  fuch  tenants 
could  neither  be  attainted  or  die  j  and  of  his  military  fer« 
vices,  if  the  grantees  were  of  a  religious  fraternity. 

The  mortmain  a£b  render  void  all  gifts^^ grants,  and 
alienations,  of  lands  or  tenements  to  any  corporation  what- 
foever,  without  licence  from  the  king,  and  even  this  is  not 
always  fufficient ;  the  principal  of  thefe  having  been  made 
before  the  reign  of  Henry  VIII.  (until  whofe  reign  the 
power  of  willing  was  not  general)  did  not  afFedl  devifes  by 
will.  In  the  ftatute  of  wills,  therefore,  corporate  bodies 
are  exprefsly  excepted;  that  ftatute  is  in  Ireland,  lo 
Car.  I.  feff.  2.  ch.  2.  but  in  England,  32  Hen.  VIIL 
The  43d  of  £liz.  empowered  devifes  to  corporations  for 
charitable  ufes ;  the  correfponding  ftatute  in  Ireland  is  19 
Car.. I.  feiT.  3.  ch.  i.  and  confines  itfelf  to  archbiftiops  and 
bifliops.  The  Englifti  a^,  9  Geo.  2.  ch.  36,  limits  very 
much  thiir  ftatute  of  charitable  ufes,  confining  the  power 
of  granting,  for  fuch  purpofes  to  an  execution  by  deed  io«- 
<imted,  with  two  witneftes,  made  twelve  months  before  the 
death  of.  the  donor,  and  enrolled  in  chancery,  with  an  ex^ 
emption  for  the  two  univerfities;  confining,  however^  the 

VOL.  I.  L 
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Thirdl)^  They  were  allowed  to  hold  eftates,  the 
common  property  of  the  corporation ;  to  have  a 
common  cheft,  and,  I  fuppofe,  a. common  feal, 
>or  fomething  in  the  nature  of  it,  or  elfe  it  is  not 
cafily  conceived  how  its  will  was  properly  fignified; 
but  of  this  I  have  found  no  exprcfs  mention. 

Fourthly,  They  might  make  bye-laws  for  the 
adminiftration  of  their  own  aifairs,  provided  they 
were  not  contrary  to  the  feveral  laws  of  the  em- 
pire, or  their  own  private  original  confiitution. 
The  exiftence  of  this  power,  though  there  have 
been  fliarp  controverfies   among  civilians   upon 

latter  to  the  purchafe  of  not  more  advowfons  than  are  equal 
in  number  to  a  moiety  of  their  fellows.  An  wEt  fimilar  to 
this  of  9  CCo,  n.  was  never  pafled  In  Ireland. 

With  TcfpeSt  to  devifes  to  corporations  by  will,  avoided 
by  the  ftatute  of  wills,  it  has  been  a  great  queftton,  whether 
the  lands  or  tenements  fo  forfeited  would  be  forfeited  to  tht 
crown,  or  would  revert  to  the  heir?  a  queftion  ftarted  in  a 
notable  cafe  relative  to  a  bequeft  to  the  college  of  Dublin. 

A  method  was  introduced  in  the  times  of  popery,  of 
evadingthe  ftatutes  of  mortmain  by  granting  for  fuperftitious 
ufes,  though  not  diredly  by  najne,  to  corporate  bodies,  as 
for  obits,  chantries.  Sec.  This  has  been  rendered  illqal 
by  ftatute,  both  in  England  and  Ireland ;  but  they  miift  be 
entirely  diftingutibed  from  charitable  ufes,  fuch  as  for  the 
maintenance  of  a  fchool,  or  an  hofpiul.  It  ti  not  within 
the  compafs  of  this  work,  to  enumerate  the  wdUuMnm 
various  efforts  of  ecclefiaftical  ingenuity  to  evade  the  ftatntai 
of  mortmain;  to  thefe  efforts,  however,  we  have 
liged  for  the  do&ine  of  ufes  and  truib,  and  of 
recoveries. 
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it,  is  certain,  and  always  inherent  in  all  corpo- 
ratigns. 

As  to  their  difabilities,  they  muft  aft  by  a  fyn- 
dic,  as  with  us  by  an  attorney,  being  an  invifible 
body,  exifting  only  in  intendment  of  law;  and 
for  the  milbehaviour  of  the  body  corporate,  its 
governors  only  were  to  be  anfwerable  in  their  per- 
fonal  capacities ;  for  inftance,  it  could  not  as  a 
body  be  guilty  of  treafon,  or  forfeit  therefor ;  and 
in  thefe  refpefts  our  laws  agree.  Corporeal  in- 
juries it  cannot  receive,  being  intangible;  but  it 
may  be  injured  by  libels,  and  punifti  them  in  its 
corporate  capacity.  It  could  not  be  outlawed, 
nor  excommunicated,  any  more  than  with  us; 
for  fays  fir  Edw.  Coke,  without  intending  to 
laugh,  it  has  no  foul. 

Among  other  inferior  incidents,  one  naturally 
offers  itfelf  to  our  enquiry,  viz.  How  many  votes, 
or  what  majority  of  a  community,  bound  the  reft? 
Mr.  juftice  Blackftone  fays,  the  aft  of  two-thirds 
was  confidered  as  the  aft  of  the  whole ;  whereas, 
with  us  any  majority  will  do.  Mr.  Wood  and 
biihop  Halifax  are  of  the  fame  opinion.  My  rea- 
ibns  for  differing,  and  thinking  that  the  aft  of 
any  majority  was  confidered  as  tlie  aft  of  the  ^iiolCp 
are  contained  in  the  note  beneath  (6). 

(6)  I  have  already  noticed  one  error  of  Mr.  Jufiice 
BIackfh>ne,  as  to  corporations;  here  feems  to  1}e  another* 
The  writers  above  mentioned  refer  to  but  one  authority, 
viz.  3  lib.  Dig.  tit.  4.  c.  3.  Now,  if  it  were  confiflent  with 
our  juft  reverence  for  them,  or  poffible  to  doubt  tlieir  in-* 
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Corporations  were  diffolved  at  Rome  by  the 
prince,  by  deaths,  by  furrender,  by  forfeiture. 
So  with  us,  corporations  may  be  diffolved  by  act 
of  parliament,  whofe  power  is  faid  to  know  no 
limits,  but  is  on  them  very  fparingly  aud  cau- 
vtioufly  exercifcd — by  death  of  all  the  members, 
vacancies  not  havinq;  been  filled  up,  which  is  a 
c<ife  extremely  improbable — by  furrender  of  its 
rights,  which  coi-porations  will  feldom  think  of 
doing,  and  feldo/n  could,  without  betraying  their 

duftry,  we  might  be  aloioft  tempted  to  imagine  they  never 
looked  at  the  original,  which  is  nulli  permittitur  nomine  cU 
THtaiis  vel  curia  expfririj  nifi  ei  cui  lex  permittity  avt  lege 
Ci'JJante  ordo  dedit^  cujm  dua  partes  adeff'enty  aut  amplius  quam 
dua.  l^he  chapter  or  title  is  upon  the  appointment  of  a 
iyndk:  pr  attorney  by  a  corporation  ;  the  paragraph  relates 
merely  to  that  one  cafe,  and  requires  not  the  aflent,  but 
merely  the  prcfence  of  two«thirds :  now,  compare  with  thii 
the  two  following  authorities,  which  they  have  not  men- 
tioned, Refertur  ad  Univcrfos,  quod  fit  per  nujorem  partem^ 
50  lib.  Dig.  17.  160.  ^  decreta  qu£  non  legitime  numere  ie^ 
curionum  coa£lo  fatla  junt  non  valenty  lege  autem  municipali 
cavetuKy  ut  ordo  non  aliter  habeatury  quam  duetbui  partikms 
i^bibltisy  Dig.  lib.  50.  tit.  9.  2.  3.  de  decretis  ak  ordine 
faciendii.  1  he  former  authority  fpealcs  univerfitlly;  the 
latter,  though  faid  particularly  of  municipalities,  is  univer* 
fal  in  its  principle.  I  do  not  deny,  that  the  prefence  of* 
two-thirds  or  more  was  ncccflkry ;  but  the  voice  of  the  ma^ 
jority  of  that  number  fo  prefcnt,  operated  as  the  voice  of 
the  whole. 

*So  again,  ^od  major  pars  curia  effecerity  pr9  eet  hetiitur^ 
acjicmnes  egerinty  lib.  19.  Dig.  ad  municipia. 
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truft(7).  13y  forfeiture,  in  coiifequence  of  fome 
of  their  franchifes,  rights,  privileges,  or  duties, 
being  neglected  or  abufed ;  but  as  fuch  caufes  of 
forfeiture  in  general  are  trifling,  and  cannot  be 
taken  advantage  of,  but  by  extreme  ftriftnefs,  or 
fummumjas,  and  have,  when  infilled  on,  ufually 
arifen  from  finifter  or  arbitrary  views  in  ffovcra- 
nient,  proceedings  to  vacate  charters,  on  account 
of  fuch  forfeitures,  have  been,  and  are,  deferved- 
ly  odious.  The '  arbitrary  proceedings  in  the 
time  of  the  Stuarts,  to  abrogate  the  charters  of 
the  city  of  Loudon,  and  otiier  corporations,  from 
whom  they  found  a  determined  oppofition  to 
their  encroachments,   will  fufiiciently  explain  my 


ineanmg. 


We  muft  not  omit  among  modern  queftions, 
refpefting  incidents  to  corporations,  powers  given 
by  founders  to  the  heads  of  focieties,  in  fome  in- 
ftances,  of  putting  a  negative  on  the  wiflies  of  the 
whole,  or  greater  part  of  the  body,  which  have 
been  fo  warmly  controverted  and  denied,  I  think 
I  may  fay  exploded,  within  thefe  few  years.  The 
power  of  founders  to  infift  upon  unanimous  con- 
fent  to  a  corporate  aft,  or  to  prevent  a  majority 
from  binding  the  reft,  unlefs  that  majority  con- 
fided of  a  certain  number,  had  been  in  England 
defeated  by  ftat.   33  H.   VIII.  eh.  27.     But  iu 

(7)  A  fevere  cenfure  was  pafled  in  the  houfe  of  commons 
of  Ireland,  1641,  on  the  furrender  of  the  charter  of  th<^ 
college  of  Dublin }  fee  i  Commons  Joumali  Irilb. 
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Judge  Blackftonc's  opinion,  a  negative  power  in 
the  heads  of  colleges  remained ;  his  opinion,  how- 
ever, has  been  much  controverted  of  late,  and 
among  thofe  who  think  him  to  have  been  mif- 
taken,  we  may  reckon  the  learned  profeffor  at 
Cambridge,  Dr.  C'hriftian. 

We  have  no  fuch  ftatute  in  Ireland  as  33  H, 
VIII.  ch.  27.;  but  for  the  moft  part,  efpecially 
in  colleges,  there  is  no  occafion  to  refort  to  any 
aft  of  parliament  to  oppofe  fuch  a  claim,  but 
only  to  the  plain  words  of  the  corporation  fta- 
tutes(8). 

By  the  civil  law,  confonantly  with  reatbn,  if 
criminalitv  was  annexed  to  the  afts  of  the  mem* 

(8)  If  it  was  undoubtedly  given^  it  might  be  a  queftion 
whether,  we  having  no  fuch  ftatute  in  Ireland  as  33  H. 
VIII.  the  power  could  be  difputed?  but  in  moft  cafes  where 
It  has  been  claimed,  and  particularly  in  the  college  of 
Publini  there  was  no  occafton  to  recur  to  any  ad  of  par«» 
liament  to  defeat  the  claim,  but  merely  to  oppofe  it,  by 
fhewing  from  the  local  ftatutes  that  no  fuch  power  had  been 
granted,  and  that  the  claim  has  been  founded  in  error :  this 
has  been  done  in  the  univerfity  of  Dublin,  in  a  recent  moft 
ingenious  legal  pamphlet,  ufually  afcribed  to  a  very  learned 
member  of  the  fame,  and  the  opinion  of  him  and  his  brethren 
was  confirmed  by  that  of  the  vifitors.  Similar  determinations 
have  been  nude  by  the  court  of  king's  bench,  Cowper,  337 1 
and  by  the  vifitor  of  Clare  Hall,  Cambridge,  upon  fimilar 
expreffions,  which  are  the  ufual  language  of  college  fta- 
tutes, guardianus^  magtjitr  cut  prapofitus  isf  major  pars  fe^ 
ciormMy  that  they  do  not  give  to  fuch  head  a  negative  on  tho 
proceedings  of  the  fellows, 
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bcrs  of  a  corporation,  every  one  of  them  was  in- 
volved in  it,  who  was  not  able  to  fhew  that  he  had 
at  the  time  e.xprefsly  diflented  (9). 

One  fpecies  of  corporations  deferves  particular 
attention,  and  more  ample  difcuffion  of  their  in- 
cidents; colleges  framed  for  the  advancement  of 
learning  (10). 

(9)  From  this  pofition,  which  I  coniider  as  univerfally 
applicable,  I  have  been  always  of  opinion,  that  there  is 
inherent  in  the  members  of  a  corporation,  or  of  the  go* 
verning  part  thereof,  a  power  of  entering  their  diffent  froni 
any  corporate  aft  in  the  public  regiftry  or  records  of  the 
body ;  though  I  know  this  fcntiment  is  by  no  means  general. 
I  fay  dtifent  rather  than  proteft,  becaufe  the  latter  is  ufually 
fuppofed  to  contain  the  reafons  upon  which  it  refts^  and  J 
ihould  by  no  means  urge,  that  every  man  has  a  right  to  in* 
fert  on  the  face  of  the  public  regiftry  reafons  which  may 
be  futile,  abfurd,  or  infulting  to  the  majority;  but  it  feems 
to  me  conformable  to  every  principle  of  reafon,  that  he 
Ibould  have  a  power  of  expreffing  his  diffent,  in  defence  of 
his  charafter^  as  well  as  proteftion  of  his  perfon  or  property. 

(10)  It  was  not  till  after  the  revival  of  letters  in  Europe, 
that  colleges  and  univerfities  began  to  afluoie  their  prefent 
form.  Indeed,  1  think  it  may  be  fatd,  not  until  the 
thirteenth  century,  for  it  is  in  that  century  that  firft  occurs 
fome  obfcurc  mention  of  academical  degrees;  much  of  the 
honour,  however,  of  founding  and  putting  them  into  their 
modern  ihape,  is  attributed  to  Peter  Lombard,  at  Parts,  and 
Gratian,  at  Bologna;  the  former  of  whom  lived  in  the 
eleventh,  and  the  latter  in  the  twelfth  century,  and  proba- 
bly they  were,  during  thofe  twp  centuries,  making  their 
progrefs  from  the  form  of  common  fchl>ol$  in  cathedrals 
and  monafteries,  where,  for  the  moft  part,  grammar  oni^y 
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Thefe,  in  their  piefent  ilate  and  form,  fccni  to 
have  been  entirely  the  fruits  of  modern  invention. 
The  Grecian  youth,  who  attended  tlie  fchools  of 

was  taught,  to  the  complete  conftitution  of  colleges,  which 
they  attained  in  the  thirteenth  century,  when  they  began 
to  confer  degrees.  It  may  be  aflccd,  was  not  Oxford  with 
fomc  other  univerfitics  founded  as  caily  as  the  ninth  cen- 
tury? It  is  true,  there  were  numerous  ftudents  there,  and 
profcflbrs  who  read  leflures  in  grammar,  rhetoric,  divinity^ 
philofophy,  arithmetic,  geometry,  andaftronomy;  butftill 
furh  feminaries  of  learning  were  ufually  called  only  fchools 
or  ftudies,  and  were  not  founded  or  endowed,  or  furniflied 
with  powei's  of  beftowing  public  didindlions  on  learning, 
like  degrees,  nor  did  the  ftudents  live  under  the  fame  roof. 
The  univerfity  of  Paris  was  the  firft  which  aflumcd  the 
form  of  our  modern  colleges,  and  from  thence  other  uni* 
vcrfities  originally  borrowed  moft  of  their  conftitutions. 

The  civil  law  claims  particular  merit  in  the  advancement 
and  encouragement  of  thefe  feminaries,  for  it  was  at  firft 
chiefly  owing  to  that  inordinate  and  univerfal  paifion,  which 
feized  mankind,  (after  the  difcovery  of  the  pandeds  at 
Amalfi,)  for  the  ftudy  of  this  law,  that  fuch  numbers 
flocked  to  the  univcrfities  where  it  was  taught.  The  ob* 
jefts  of  ftudy  in  thefe  revered  communities  were  divided 
into  four  branches:  divinity,  law,  and  phyfic,  compofed 
three  of  thefe;  and  the  arts  and  fciences,  cemented  Qnder 
one  head,  fcrmed  a  fourth.  The  power  or  faculty  of 
teaching  thefe  was  bcftowed  by  the  ftate  to  the  feminary, 
by  the  fcmir.ary  to  the  individual,  and  hence,  in  procefs  of 
t.me,  tlicfc  branches  of  learning  came  to  be  called /irr»///Vf, 
and  the  criterion  or  efTential  difference  of  an  univerfity  was 
the  power  and  licence  of  teaching  the  four  faculties,  the 
fuppofed  compafs  of  univerfal  knowledge;  hence,  in  my 
opinion,  even  independent  of  thefpecial  words  of  its  char- 
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philofophy  xind  rhetoric,  liftexied  to  teatliers  not 
authorized  by  the  ftate,  uor  formed  into  corporate 
bodies  on  a  public  foundation,  endowed  with  cer- 

ter,    Dublin   is  properly   an   univerfity;    fo   is   Glafgow, 
though  confifting  of  but  one  college. 
.    One  of  the  moft  diftinguifliing  features  of  modern  uni- 
verfities,  is  the  power  of  conferring  degrees,  of  the  origin 
and  nature  of  which  no  better  account,  in  my  opinion,  can 
be  found,  than  that  given  by  Attorney  General  Yorke,  af- 
terwards Lord  Hardwickc,  in  the  cafe  of  Dr.  Bentlcy,  wha 
had  been  degraded  from  all  his  degrees  by  the  univerfity  of 
Cambridge :  the  power  of  granting  degrees,  fays  he,  flows 
from  the  crown  j  they  were  originally  in  nature  of  licences 
to  profefTors  in  feveral  profefforfhips,  and  are  now  titles  of 
diftinftion  and  precedence.     If  the  crown  crefts  an  univer- 
fity, the  power  of  granting  degrees  is  incident  to  the  grant ; 
they  are  not  properly  freeholds,  or  civil  temporal  rights,  and 
though  temporal  rights  be  annexed  to  them,  yet  the  univer- 
fity is  not  thereby  deprived  of  their  power  of  degradation,  as 
a  biffaop,  though  he  has  a  freehold  and  a  feat  in  parliament, 
may  be  deprived  by  his  metropolitan.     That  queftion,  how- 
ever, was  not  decided  by  the  court,  the  proceedings  againft 
Dr.  Bcntley  having  been  irregular  for  want  of  his  being 
duly  fummoned,  and  J.  Fortefcue,  indeed,  doubted  whether, 
as  degrees  proceed  from  the  crown,  the  univerfity  could  de- 
grade. 

Regents  were  originally  teacheri  of  the  younger  part  of 
the  univerfity,  and  they  were  difcharged  of  this  onus  after 
they  had  performed  it  a  fufficient  time,  and  became  non- 
regents  ;  fee  this  diftindiion  difcufled  in  the  celebrated  caufe 
of  the  King  v.  the  Vice-Chancellor  of  Cambridge,  on  the 
great  conteft  for  the  office  of  high  fteward  of  that  univer- 
fity in  1765,  betwpen  Lord  Sandwich  and  Lord  Hardwicke^ 
3  Burr.  1647. 
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tain  powers  and  caj^acities  by  the  founder,  fubjeA 
to  his  laws,  and  poireHed  of  funds  diftiuft  from 
the  honorary  fees  of  the  ftudent. 


The  title  of  bachelor,  baccalaureus^  from  bacea  laurij 
was  introduced  by  Pope  Gregory  IX.  in  the  thirteenth  cen- 
tury; the  idea  perhaps  taken  from  the  military  order,  a 
knight  bachelor,  fometitncs  meaning  a  young  cavalier  who 
had  ferved  one  campaign,  and  might  be  faid  to  have  arrived 
at  the  firft  ftep  or  degree  in  arms. 

I  (ball  now  proceed  to  fpcak  of  collegiate  dutieS)  difci- 
pline,  property,  and  privileges. 

As  to  their  duties,  I  fpeak  not  of  the  general  duty,  of 
promoting  found  religion  and  learning,  nor  of  the  particuhir 
injunflions  of  their  feveral  fpccial  flatutes;  but  of  fuch  rales 
as  are  prefcribcd  to  them  by  the  canons  of  the  church,  or 
the  laws  of  the  land.  By  the  a£t  of  uniformity,  17  &  18, 
ch.  2.  no  form  pf  prayer  but  the  liturgy  of  the  eftablifhed 
church  is  to  be  ufed  in  any  college  chapel,  uruUr  fewr^  pe^ 
naltUs.  It  is  alfo  enaAed,  that  all  mafters  and  fellows  of 
colleges,  and  fo  forth,  muft  fubfcribe  the  acknowledgement 
of  conformity  and  allegiance,  ufually  called  the  declaration, 
on  pain  of  difability  or  deprivation,  and  that  heads  of  col- 
leges fliali  alfo  fuhfcribc  the  Thirty-nine  Articles,  and  the 
book  of  Common  Piayer.  By  the  ift  of  G.  I.  ch.  13,  In 
England,  all  heads  and  members  of  colleges  muft  take  the 
oaths  of  allegiance,  fupremacy,  and  abjuration,  in  one  of 
the  king's  courts,  fix  months  after  admifEon,  on  pain  of 
deprivation.  I  find  no  fuch  2&  in  our  ftatute  book ;  but  as 
the  ftatute  of  2  Anne,  ch.  6.  Irifti,  had  enjoined  all  perfons 
taking  offices,  civil  or  military,  to  take  thefe  oaths,  (though 
it  is  doubtful  whether  our  fellowftiips  come  within  theie 
words,]  yet  wc  liave  always  thought  it  prudent  to  do  fb^  as 
alfo  to  qualify  by  taking  the  facrament. 
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The  ftate  fonietimes  encouraged  the  phllofopher 
ib  far  as  to  give  him  an  afligned  and  fixed  feat  of 

The  canons  require  in  colleges  regular  performance  of 
divine  fervice,  and  adcniniftration  of  the  ikcraments,  and 
enjoin  the  wearing  furpHces  and  hoods. 

As  to  difcipline,  the  particular  mode  of  it  being  ordained 
and  regulated  by  the  ftatutes  of  each  college,  our  principal 
enquiry  muft  only  be,  how  in  general  it  is  to  be  enforced; 
and  here,  befides  the  ordinary  power  veiled  in  the  imme- 
diate and  refident  governors  of  the  college,  there  is  incident 
to  every  Ciijlege,  and  indeed  to  every  corporation,  an  ex« 
traordinary  or  vifitatorial  power;  what  makes  this  lefs  ob« 
fervable  in  moft  ciyil  corporations  is,  that  the  king  is  their 
vifitor,  and  as  he  can  only  vifit  in  bis  court  of  king's  bench^ 
and  not  in  perfon,  we  confound  his  vifitatorial  power  with 
the  exercife  of  it,  in  and  by  that  court.  All  corporations 
have  their  vifitors,  for  otherwife,  without  fuperintendance 
and  infpeAion,  they  might  be  fubjed  to  endlefs  abufes ;  thofe 
merely  civil  by  the  king,  unlefs  they  have  been  endowed 
by  a  fubjed,  and  derive  all  their  property  and  fubiiftence 
from  htm,  in  which  cafe  the  fubjed  is  efteemed  the  founder 
and  vifitor,  though  he  obtains  the  charter  of  incorporation, 
of  neceffity,  from  the  king.  In  eleemofynary  the  founder 
is  viiitor,  becaufe,  though  the  incorporation  comes  from  the 
king,  the  endowment  comes  from  the  founder,  and  therefore 
be  is  rewarded  with  the  power  of  vifitation  i  it  being  juft, 
that  he  who  has  given  his  property  for  a  charitable  purpofs, 
(hould  have  a  power  of  feeing  that  it  be  properly  applied. 

With  regard  to  ecclefiaftical  corporations,  the  ordinary  is 
the  vifitor;  this  was  the  rule  of  the  canon  law,  and  is 
adopted  by  ours.  The  king  is  the  fupreme  ordinary,  he 
therefore  can  vifit  the  metropolitaOf  the  metropolitan  the 
bifbop,  and  the  bifhop  all  fpiritual  corporations  within  his 
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inftniAion,    a.s  tlie  acadcni}'   to  Plato,    and   the 
lyccum  to  Ariftotle ;  but  their  dilciples  did  not 

dioccfc,  fuch  as  deans  and  chapters,  parfons,  &c.  who  arc 
ib'e  corporations. 

From  ihefc  rules  wc  arc  to  deduce  who  are  the  vifitors  of 
colleges  or  univerfities.  Of  univerfities  being  civil  corpo- 
ratiofis,  the  king  is  vifitor  in  his  court  of  king's  bench, 
though  fome  fay  they  have  no  vifitor.  Colleges  are  not  ec- 
clcfiartical  corporations,  though  it  was  held  othervvifc  for- 
merly, and  though  from  fuch  opinion,  where  vifitors  were 
not  exprefsly  appointed  by  the  founders,  bifliops  have  frc- 
quentl)  ufurped  the  power  of  vifitation,  which  is  remark- 
ably the  cafe  of  the  biihop  of  Ely,  at  Cambridge,  who  by 
Jong  prelcription  is  now  become  the  acknowledged  vifitor 
of  many  of  the  colleges  there.  Colleges  then  arc  lay^  cor- 
porations, even  though  compofcd  of  ecclefiaftical  peribjis, 
and  arc  faid  to  be  elcemofynary,  though  the  general  corpo- 
rate body  of  the  univcrfity  is  not.  The  power  of  vifitation 
of  them,  therefore,  exifts  in  the  founder  and  his  heirs, 
which  power  they  may  grant  and  aflign  over  to  others,  as  is 
done  by  the  kini;  in  our  ftatutes  to  the  vifitors  there  named. 

A  fpecial  vifitor  b':ing  thus  made,  if  he  does  not  exceed 
his  powers,  /.  e.  if  he  determines  on  a  matter  which  comes 
within  his  jiirifdiclion,  though  his  determination  be  wrong, 
it  is  hnal  and  concluiivc,  and  there  is  no  appeal.  This  was 
decided  in  a  very  lolcmn  manner,  and  after  much  debate,  in 
the  reign  of  King  William,  in  the  famous  caufc  of  Philips 
and  Bury,  'i'he  calc  was  briefly  this:  Dr.  Bury,  redlor  of 
Exeter  college,  Oxford,  deprived  Col  man,  one  of  the  fel- 
lows, for  incont'ii'jncy.  Colman  appealed  to  the  bifliop  of 
Kxeter,  viutf^r ;  thf  vifitor  ordered  him  to  be  rcftored,  the 
rciftor  and  fenior  fellows  refufcd  to  obey  the  order.  l*he 
vifitor  fufpcnded  Hve  fenior  ^ellows,  and  deprived  the  rector 
for  contumacy.     He  appealed  to  the  king's  bench,  and  the 
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obtain,  in  confeqiience  of  their  attendance,  any 
privileges  limilar  to  thoft-  of  graduation  with  us, 

principal  qucftion  was,  whether  the  king's  bench  had  any 
power  to  relieve  him  ?  Holt,  Ch.  J.  a  moft  eminent  and 
public  fpiritcd  judge,  thought  they  had;  the  three  other 
judges  thought  otherwifc;  and  the  opinion  of  that  majority 
has  been  the  rule  of  the  court  ever  fince,  who  favour  the 
doiStrine  on  this  principle,  that  law  fuits  among  members  of 
learned  fcminaries  fhould  be  difjouraged  as  much  as  poflible, 
and  that  it  is  betteV  that  one  perfon  fliould  fufFcr,  than  that 
the  difcipline,  government,  and  peace  of  the  college  (hould 
b«  deftroyed. 

The  fame  doclrinc  was  held  in  Dr.  Bentley's  cafe,  who 
was  fufpcnded  from  all  his  degrees  for  contempt  of  the  vice- 
chancellor,  who  had  ifliied  a  procefs  againft  him  at  the  fuit 
of  another  fiamous  man,  Dr.  Conyers  Middlcton.  Bentley 
applied  for  a  mandamus  in  the  king's  bench,  and  obtained 
k,  becaufe  the  uniyerfity,  in  their  return  to  tne  conditional 
order,  had  not  fet  forth  that  there  was  a  fpccial  vifitor,  which, 
therefore,  did  not  officially  appear  to  the  court,  who  other- 
wife  would  not  have  interfered. 

But  the  king's  courts  may  interfere  as  to  the  public  laws 
of  the  land,  for  the  founder  can  only  give  the  vifitor  ex- 
dufive  jurifditSlion  as  to  his  private  ftatutes,  and  the  laws  of 
the  college;  for  inftance,  if  fellows  of  a  college  fhould  re- 
fiife  to  take  any  oaths,  prefcribed  by  law,  previous  to  their 
admiffion. 

The  vifitor,  however,  mufl  obferve  his  power,  and  if 
he  exceeds  it  is  liable  to  an  aflion;  if  the  queflion  be, 
whether  an  offence  is  committed  ?  he  is  the  proper  judge, 
and  perhaps  of  the  kind  and  degree  of  evidence  necefiary  to 
convi£l ;  but  if  he  punifhes  for  that  which  is  clearly  no  of- 
fence^ does  not  come  within  the  ftatute,  or  is  clearly  not 
cognizable  under  his  irifitational  power,  an  appeal  lies  to 
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nor  was  that  courfe  of  ftudy  made  a  neceffary 
preparative  to  any  profeirion ;  whether  this  lyftem 

the  king's  courts.  This  may  be  lUuftrated  by  a  cafe  which 
was  decided  fo  lately  as  Eafter  teraiy  1788,  in  the  king's 
bench)  England.  The  fellows  of  Peter  HbuTey  Cambridge, 
according  to  the  power  given  them  by  their  ftatute,  bad 
nominated  and  elccled  two  perfons  for  the  office  of  mafter 
of  the  college,  and  returned  them  to  their  vifltor^  the 
Bifliop  of  £ly>  that  he  might  chufe  one  of  them^  which 
power  of  eledlion  was  all  the  ftatute  gave  him;  he  rejefied 
both  on  pretence  that  lapfe  had  incurred,  and  from  his  ge- 
neral viCtatorial  power  appointed  a  third.  Mandamus  went 
to  make  him  choofe  one  of  the  two  ele^ed.  I  may  here  eb* 
ferve^  that  if  feveral  academical  perfons  offend  jointly,  they 
may>  as  in  other  cafes,  be  puniibed  feverally,  e,  g.  if  the 
college  feal  be  improperly  applied  or  ufed,  it  is  no  defence 
to  any  individual^  when  feverally  attacked,  to  (ay,  that  be 
fet  the  feal  in  conjun&ion  with  his  brethren  i  hence  again, 
a  power  of  protefting  is  neceflary. 

If  there  be  a  difpute  or  queftion  who  is  vifttor,  it  muft  be 
tried  by  the  king's  courts. 

I  will  bttg  leave  here  to  add  two  cafes  which  occurred, 
the  firfl  in  1775,  the  next  in  1776^  King  v.  Grunden,  and 
King  V.  Windham.  In  the  firft,  Charles  Crawford,  a 
fellow  commoner  of  Queen's  College,  Cambridge,  ha4  been 
expelled ;  appearing  afterwards  in  the  garden,  he  was  turned 
out,  and  indi(£lcd  the  pcrfon  fo  turning  him  out  for  an  ai^ 
fault:  it  was  determined,  that  independent  members  are 
mere  boarders,  have  no  corporate  rights,  and  cannot  appeal 
to  the  vifitor. 

In  the  King  v.  Windham,  who  was  warden  of  Wadhana 
College,  a  bill  had  been  filed  in  chancery  ag;ainft  the  warden, 
fellows,  and  fcholars.  The  warden  difapproved  of  tho 
anfwer  of  tho  fellows,  put  in  a  feparate  anfwer  of  his  own. 
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was  the  heft,  I  have  not  here  room  to  cnquii-e. 
It  has  been  difculfed  by  Dr,  Smith,  in  his  Wealth 

and  refufed  to  put  the  college  feal  to  their  anfwer,  thinking 
there  was  fome  contradidiion  in  this  to  his  own  pri^te  an- 
fwer  ;  the  parties  applied  to  the  vilitor,  he  refufed  to  inter- 
fere. The  majority  of  the  fellows  then  applied  to  the 
king's  bench  for  a  mandamus;  it  was  granted,  and  the  court 
faid,  that  the  vifitor  was  right;  that  vifitors  are  only  to 
decide  private  difputes  between  members  of  the  college^ 
and  not  a  fuit  by  a  third  perfon  agalnfl  the  whole  body. 
So,  where  an  edatc  is  in  the  college,  and  they  are  to  sl&  in 
z  truft^  the  viiitor  cannot  meddle  in  a  matter  which  is  the 
fubje£t  of  fuch  truft.     Vide  x  Vefey,  463. 

As  to  college  property,  having  already  mentioned  their 
inability  to  take  or  piirchafe  without  a  licence,  I  {hall  only 
obferve,  that  the  governors  of  it,  being  only  truflees  for 
the  purpofes  of  the  inftkution,  can  never  alienate  its  pro^ 
perty  except  from  abfolute  necelEty,  fuch  as  exifled  here  ac 
the  time  of  the  revolution,  and  the  fame  was  the  rule  9f  tbt 
civil  law:  grant  it  they  may  in  leafe,  for  that  is  necellary, 
and  evidently  for  the  benefit  of  the  college;  but  their  leafes 
are  not  valid  if  made  ick  more  than  twenty-one  years;  and 
Hntil  a  late  remarkable  fiatute  in  1796  changed  the  law  in 
Ireland^  it  was  necefTary  to  referve  a  moiety  of  the  fiili 
value;  in  England  they  may  alfo  leafe  for  three  lives,  X3th 
£li£.  ch.  10,  referring  in  rent  a  moiety  of  the  yearly  va- 
lue; the  private  ftatutes  of  a  college  may  reftrain  it  to 
fewer  years.  The  i8th  Eliz.  ch.  6.  in  England,  requires 
that  in  all  college  leafes,  one->third  part  of  the  rent  fball  be 
reierved  and  paid  in  corn,  by  which  means  part  of  the 
rent,  at  leaft,  is  prevented  from  decreafing  with  the  valu^ 
•f  money.  By  the  civil  law  corporations  could  leafe  onl/ 
for  one  life,  or  ten  y^x% ;  by  the  canon  only  for  three. 
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of  Nations,  who  feems  to  lean  much  againd  mo- 
rfcrn  univerfitics.     But,  perhaps,  I  may  embrace 

I  fhall  conclude  with  a  few  words,  on  the  privileges  of 
colleges;  suid  here,  I  am  forry  to  (ay,  that  I  am  forced 
chiefly  to  look  abroad  to  Engliih  univerfities.  Their  civil 
junfdtiS^ion,  that  union  of  civil  and  academical  power^ 
which  takes  place  at  Oxford  and  Cambridge,  could  not  pof- 
fibly  cxift  in  this  great  metropolis.  But  they  have  many 
privileges  which  might  he  communicable  to  us:  fome  of 
them  highly  ufefiil ;  all  honourable. 

Such  arc  the  exclufive  privilege  of  printing  certain  books^ 
and  the  concurrent  right  of  printing  others,  as  zSts  of  par- 
liament.    32  Geo.  II. 

The  privileges  of  perfons  who  have  taken  the  degree  of 
mailer,  with  rcfpetSl  to  holding  two  livings.  The  privi- 
leges refpec^ing  polt  letters,  not  being  under  the  controul 
of  the  General  Foil  Office,  or,  at  Icafl,  only  with  certain 
provifos. 

The  giving  to  the  univerfities  the  prefentation  to  livings 
belonging  to  popiOi  rccufant  convidls.  The  difpenfing  with 
refidence  to  clergymen,  abiding  for  ftudy  in  the  univeHi- 
ties,  and  the  exception  in  their  favour  which  we  mentioned 
above,  as  to  bequefls  to  charitable  ufcs. 

The  qualification  of  property  rcquifitc  to  enable  periont 
to  reprefent  the  univerfities  in  parliament,  is  difpenfed  with 
in  England  with  refped  to  members  of  the  univerfities 
thcmfelves;  but  this  exception  is  unneceflkry  in  Ireland^ 
there  being  no  fuch  qualification  aA. 

In  exemption  from  taxes,  we  enjoy  much  the  fame  pn- 
vilcges  with  the  univerfities  of  England;  and  however  ftu;- 
tering  it  might  be  to  obtain  their  fmaller  exemptions  and 
privileges,  while  we  rival  them  in  found  learning  and  ufefol 
fcience,  we  have  little  to  envy  or  to  lament. 
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(bme  other  occaiion  of  meeting  the  many  and 
various  recent  attacks  upon  thefe  celebrated  femi- 
naries. 

The  compliment  which  the  law  has  paid  them,  of  or- 
dering that  copies  of  all  books  publifhed  fhall  be  depofited 
in  their  libraries,  which,  indeed,  extend  alfo  to  the  libraries 
of  the  four  Scotch  univerfitles,  'has  been,  by  a  late  aA,  ex- 
tended to  the  univerfity  of  Dublin. 


Mt/cellamous  Cafes  refpeSimg  Colleges ^  determined  Jince  the 

year  1785. 
A  mandamus  lies  to  a  viiitor  to  hear  an  appeal  and  to  give 
(bme  judgment.  Rex  v.  Bi(hop  of  Lincoln,  ^2  Term  Rep. 

338. 

The  vifitor  of  Jefus  College,  Cambridge,  need  not  hear 
parol  evidence  on  an  appeal ;  it  is  fufficient  if  he  receives 
the  grounds  of  the  appeal,  and  anfwer  it  in  writing.  Rex 
v.  Biihop  of  Ely,  5  Term  Rep.  475. 

N.  B.  The  doctrine  in  the  laft  cafe  feems  to  be  general, 
but  appears  fo  extraordinary,  that  it  is  to  be  hoped,  from 
form  exprejjiiits  in  the  cafe,  that  it  applies  oi}ly  to  that  par- 
ticular college.  > 

If  no  fpecial  vidtor  be  appointed  by  a  founder,  in  default 
of  his  heirs,  the  right  falls  to  the  king.  Rex  v.  C.  Hall, 
Cambridge,  4  Term  Rep.  p.  433. 

Englifh  Statutes  allowing  privileges  to  the  univerfities, 
mean  only  the  Engliih  univerfities.  Jones  and  Smart, 
Term  Rep.  449. 

It  is  faid,  that  a  vifltor  cannot  compel  a  fpeciftc 
performance  of  an  agreement  between  a  college  and  a 
ilranger ;  nor  can  a  viiitor  admihifter  an  oath,  See  Cowp. 
378^;  and  Douglas,  342. 

4s  to  alteration  of  ftatutes,  fee  the  cafe  of  Bentley  v* 
Biihop  of  Ely,  ill  the  Appendix. 
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At  Rome,  in  the  times  of  the  emperors,  the 
profeflbrs  in  different  fciences  began  to  receive 
regular  (lipends  put  of  the  public  treafury,  to  be 
authorifed  by  the  (late,  and  to  become  fubje£l  to 
regulations,  and  a  form  of  difcipline,  by  it  or- 
dained. Conftantine,  Theodofius,  and  Juftiniaii, 
ieem  to  have  been  the  chief  promoters  of  tiiefe 
plans.  The  inftitutions  for  the  purpofe  of  teach* 
ing  the  laws  in  particular,  begin  from  the  third 
century,  to  offer  an  appearance  fomewhat  re* 
fembling  modem  colleges.  If  we  had  here  full 
leifure  to  examine  the  traces,  handed  down  to  us, 
of  the  legal  fchools  of  Rome,  Conftantinople, 
and  Berytus,  now  Beroot  in  Pbenicia,  to  which 
three  places  Juftinian  latterly  confined  this  fludy, 
we  fhould  find  fome  ilrong  marks  of  affinity.  We 
know  that  the  (Indents  in  thofe  places  went 
through  a  courfe  which  lafted  five  years,  and  were 
divided  into  five  feveral  clafles,  with  diftinguifli- 
ing  names  to  each;  during  the  firft,  or  frelhm<in 
year,  they  were  called  rf//poy/rf/7  ( 1 1 ),  a  name*  in- 

As  to  college  chambers^  fee  Attorney  General  v.  Stephens. 
Appendix. 

Tbe  extenfive  meaning  of  the  word  mores,  in  college 
ilatutes,  the  cafe  ex  parte  Wrangham.     Ibid. 

As  to  college  leaes  and  fines,  the  cafe  of  Wynne  r. 
Bampton,  3  Atkyns  473.     Ibid. 

(11)  The  lower  clafles  have  always  been  fubjeft  to  a  joke ; 
in  a  college  in  America,  where  the  author  was  for  a  fliort 
time,  the  clafs  of  the  fecond  year  were  called  Sopbimmr^Sy 
i:onnpounds  of  fenfe  suul  folly t 
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timating  that  they  were  yet  of  no  vahie ;  in  the 
fecond  year  tliey  read  the  edi^  and  were  called 
ediBaU;  in  the  third  papmumlft^p  their  fiudy 
being Papinian's  works;  in  the  fourth  >^vtw,  from 
Xvay,  as  having  a  power  to  anfwer  quefiions  like 
our  bachelors ;  in  the  fifth  alatoL 

In  the  nth  book  of  the  code,  tit  18*  it  ap- 
pears, that  no  perfons,  under  pain  of  infamy  and 
banifimient,  were  permitted  by  law  to  teach  as 
public  profeflbrs,  though  they  might  as  privatp 
preceptors  in  private  houfes,  uulefe  eftabliOied  by 
government,  and  that  the  government  had  eilab* 
lifted  in  the  capitol  a  foundation  of  public  pro- 
fefforfliips,  viz.  one  of  philofopby^ — two  of  law — 
three  latin  profeflbrfhips  of  .hetoric,  four  of  gram- 
mar— five  greek  profeflTors  of  logic,  and  four  of 
grammar,  who  could  not  teach  privately  uader 
the  lame  penalties  of  exile  and  infamy. 

The  honors  and  privileges  bellowed  in  confe- 
quence  of  proficiency  in  fcience,  are  every  whera 
to  be  found  in  the  Jullinian  law.  The  proitlfoiis 
and  lludents  were  exempt  from  civil  offices,  find 
from  the  reception  of  ftrangers  ;  no  noify  trade 
could  be  carried  on  near  thefe  feminaries,  which 
were  ufually  called  auditories;  they  were  free 
from  all  ordinary  taxes,  and  after  twenty  years 
(fome  fay  thirty)  honourable  exercife  of  their  pro- 
feffion,  were  entitled  to  the  rank  of  count  or 
comes ;  an  honor  the  nature  and  degree  of  which 
is  not  very  clear,  counts,  or  comites  imperatariSf 
being  very  various  in  ftation^  power,  and  honor. 

m2 
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To  obtain  thefc  privileges,  among  other  requi- 
fites,  to  be  matriculated  was  indifpcnfibly  nccef- 
fary ;  and  queftions  have  been  made,  whether  a 
man  who  was  matriculated,  and  leaves  the  uni-  • 
verfity  with  no  intention  of  returning  again,  af- 
terwards changing  his  mind,  fhall  have  any  benefit 
of  his  former  matriculation. 

Conftantine  is  faid  to  have  been  the  firft  who 
gave  falaries  out  of  the  public  treafury,  though 
'Quintilian,  long  before,  ipeaks  as  if  he  had  met 
with  fome  public  emolument,  in  confcquencc  of 
twenty  years  meritorious  fervice. 

There  was  at  Conftantinople,  befides  a  college 
for  the  ftudy  of  the  law,  one  for  the  liberal  arts, 
and  both  there  and  at  Alexandria  were  celebrated 
colleges  of  phyficians. 

All  thefe  colleges  were  liable  to  vifitation  and 
infpedion  ;  the  lay  by  fome  of  the  civil  magis- 
trates, the  ecclefiaftical  by  the  bifliop  of  the  dio- 
ccfe,  as  may  be  collc6led  from  the  83d  Novel,  and 
the  Dig.  47.  22.  1 . 

By  grammar,  fo  often  mentioned,  M-as  anciently 
undcrftood  not  merely  the  rudiments  of  languages, 
but  claflical  learning  in  general. 


t        H  I 


RIGHTS    OF    THINGTS. 


THE  order  purfucd  in  this  book  is  as  near  to 
that  of  Judge  Blackftone  as  poflible;  but  as  the 
civil  law  kn/cw  not  the  diftindion  between  real 
and  pcrfonal  e(tate^  the  reader  nmil  not  exped 
to  fee  the  titles  to  things  real  and  perfonal  fepe- 
rately  handled,  as  they  are  by  him,  nor  confe- 
quently  the  fame  title  repeated ;  as  for  inflance, 
by  occupancy,  by  forfeiture,  or  by  will,  as  be  is 
obliged  to  do,  firft  under  the  head  of  Title  to 
Things  Real,  afterwards  of  Tilings  Perfonal. 


ON  THE  CIVIL  LAW. 


BOOK  II. 


OF  THE  RIGHTS  OF  THINGS. 


CHAPTER  I. 

% 

ORIGIN  OF  PROPERTY,  AND  DIVISION  OF  THINGS, 

1 1  IE  civil  law  does  not  enter  into  the  minute 
and  fubtle  difquifitions  about  the  natural  origin 
of  property,  which  have  employed  the  pens  of 
Grotius,  Locke,  and  Blackftone.  As  far,  how- 
ever, as  it  has  touched  upon  them,  it  agrees  ^ia 
the  opinion  of  Mr.  Gibbon)  with  the  Oxonian 
Profeflbr,  in  deriving  it  from  occupancy-  To  me 
it  feems  rather  to  coincide  with  Grotius,  who  de- 
duces  it  from  an  implied  compad  of  nations;  for, 
in  fa6t,  it  fpeaks  of  occupation  only  as  one  of  the 
titles  to  property  arifmg  from  natural  law,  t.  €. 
fays  Juftinian,  from  the  law  of  natioqs,  fhewing 
that  he  is  not  fpeaking  of  the  law  of  nature  uni- 
verfally  and  in  the  abflrafii  as  i(  operates  in  ajiate 
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of  nature,  but  only  as  it  becomes  a  part  of  the 
law  of  nations.  The  language  of  Juftinian  in  the 
Inftitutes  is  this:  that  all  rights  to  things  arife 
from  the  law  of  nature,  that  is,  the  law  of  na- 
tions, or  from  municipal  law  (1).  Under  the 
firft  he  reckons  occupancy,  acceflion,  and  tra- 
dition ;  under  the  latter,  prcfcriplion,  donation, 
inheritance,  8:c. 

Next  to  the  confideration  of  property  in  general^ 
and  its  origin  in  the  law  of  nature,  natural  order 
teaches  us,  firft,  to  treat  of  the  divifion  of  things, 
then  of  property  in  them,  and  laftly,  of  the  par- 
ticular modes  of  acquiring  title  to  them,  a  method 
which  has  been  purfued  by  the  clear  mind  of  Mr. ' 
J.  Blackftonc,  and  which  I  fliall  endeavour  to 
follow,  efpecially  as  Juftinian  here  by  no  means 
furniflies  a  clear  model  for  imitation  (2). 

( 1 )  Accordingly  Mr.  Blackftonc  fpe^s  of  thit  ruk  of  the 
law  of  nations^  r€CGgni%ed  by  the  laws  of  Rome ^  Quod  nulliuft 
eft,  id  ratione  natunili  occupant!  conceditur. 

(2)  Juftinian,  in  his  Inftitutcs,  is  in  this  refped  extremely 
immethodical  \  for,  in  the  firft  chapter  of  his  fecond  book» 
he  begins  with  the  divifion  of  things — then  proceeds  to  the 
titles  to  them  acquirable  by  the  law  of  nature  and  nations— 
and  in  the  fobfequcnt  chapters  of  the  fame  book  returns  to 
divifions  of  things,  and  to  quantity  of  intereft  in  them, 
thereby  poftponing  the  enumeration  of  the  other  methods 
of  acquiring  property,  viz.  thofe  by  municipal  law,  and 
avbkwardly  feparating  thefe  titles  to  property  from  the 
former,  /.  e,  from  thofe  arifing  from  the  law  of  nature  and 
nations,  by  the  interpofition  of  the  chapter  of  corporeal  and 
incorporeal  things,  and  of  fervices,  ufufruA,  and  ufe. 
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In  their  divifion  of  things,  the  Roman  jurifts 
are  much  more  minute,  accurate,  and  metaphyd- 
cally  exaft,  than  ours:  things  were,  according  to 
them,  either  in  pairimonioy  capable  of  being  pof- 
fcffed  by  fingle  perfons  exclufive  of  others,  or  extra 
patrimoniumy  incapable  of  being  fo  poffeffed. 

Things  extra  patrimonium  were  common,  u  e. 
free  to  all  mankind ;  public,  i.e.  belonging  to  fome 
nation  or  people  y  univerfitatis,  i.  e.  belonging  .to  fome 
certain  city,  focietxfy  or  corporation ;  or,  fourthly, 
things  nullius,  belongiug  to  nobody^  which  included 
all  things  confecrated  and  devoted  to  religious 
ufes,  which  are  diilinguiflied  into  facred,  fan6t, 
and  religious. 

This  was  the  divifion  of  things  in  relation  to 
their  property  (hip — with  refpcft  to  their  nature,  they 
were  divided  into  corporeal  and  incorporeal — and 
the  corporeal  again  into  moveable  and  immove- 
ablie.  This  is  the  order  and  manner  of  divifion 
chofen  by  Juftinian  in  the  luftitutes,  and  we  iliaH 
follow  it  (3), 

(3)  The  order  adopted  by  the  famous  Roman  lawyer, 
Caius,  and  apparently  approved  in  the  Digefts,  is  fome- 
what  diJFerent:  he  firft  diftinguifhes  things  into  thofe  of 
divine  and  thofe  of  human  right — things  of  divine  right  he 
feparates  into  facred,  fan£l,  and  religious— thofe  of  human 
into  things  in  patrimonio  and  etctra  patrimonium — and  under 
the  res  nulUuSy  a  fub-divifion  of  the  latter,  confiders  not  only 
holy  things,  but  thofe  which,  though  not  confecrated,  wanted 
a  mafter,  fuch  as  the  bareditas  jacens.  -  Juftinian  confines 
the  ret  nuUius  to  things  of  divine  right. 
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• 

Things  common  to  all,  are  thofe  which^  bring 
given  by  Providence  for  general  ufe,  cannot  be 
reduced  to  the  nature  of  property ;  fuch  are  the 
air,  running  water,  the  fea,  and  the  ihorei  of  the 
fea.  By  fliore,  the  Inftitutes  mean  up  to  high 
water-mark,  or  (where  little  or  no  tides,  as  in  the 
Mediterranean)  as  high  as  the  higheft  winter  wave 
walhes  (4) ;  but  if  a  man  by  prefcription,  from 
time  immemorial,  had  the  ufe  of  runnmg  water 
(5),  as  for  a  mill,  his  cafe  was  an  exception  to  the 
general  rule,  but  he  mud  not  wade  tlie  water  nn- 
neceflarily,  and  mills  and  other  buildings  might 
be  ereded  on  rivers  by  particular  licence.  Vid. 
Digs.  48.  8. 

Things  public.  Among  things  public  Juftinian 
principally  notices  harbours,  banks,  and  riven^ 

(4)  Notwithftanding  this  pofition  of  the  fea  being  com- 
mon, many  nations,  in  modern  times,  have  claimed  dominioa 
over  parts  of  it,  as  the  Venetians  over  the  Adriatic,  the 
King  of  Denmark  over  the  Sound,  and  the  King  of  Great 
Britain  over  the  four  feas.  The  learned  Selden  even  coo* 
tznis  that  the  fea  is  as  capable  of  becoming  propeny  as  the 
land.  Undoubtedly,  where  nations  have  taken  upon  tbem* 
felves  the  burthen  of  freeing  the  fea  from  pirates,  or  ereding 
light-houfes  on  dangerous  coafts,  they  have  a  right  to  re* 
imburfe  themfelvcs  by  duties  upon  paffing  (hips ;  nor  is  it  to 
be  underftood  that  foreign  nations  have  a  right  to  ufe  the 
Ibore  of  the  country  againft  the  will  of  the  inhabitants,  ex- 
cept fcom  inevitable  diftrefs, 

(5)  By  Magna  Charta,  the  appropriating  running  water, 
which  it  feems  unnatural  to  reftrain,  was  prohibited,  coofe- 
quently  the  rivers  fenced  at  that  time  were  directed  to  be 
laid  open. 
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and  the  right  of  fiihing  in  them.  By  the  civil  law 
the  rivers  were  public.  Of  exclufiv,e  rights  of 
fiihing  the  Romans  had  no  notion,  any  more  than 
of  game  laws  (6) ;  and  the  inhabitants  of  the 
waters  became  the  property  of  the  firft  occupant ; 
tior  was  any  obftrudion  or  diverfion  of  a  river 
allowed.     See  Dig.  lib.  43. 

A  bank  of  a  river  might  have  been  private,  pro- 
petty ;  but  it  was  fo  far  public,  that  all  perfons  had 
a  right  to  come  upon  it  for  certain  purpofes ;  for 
inftance,  for  a  towing-path  (7) • 

(6)  It  is  their  peculiar  praife,  fays  Gibbon.  With  us,  by 
the  feudal  polity,  the  Prince  claimed  a  right  of  granting 
francbifes  of  fm  fUhery  in  rivers,  which,  by  an  odd  pcr- 
verilon  of  language,  means  excluilve  fiihery;  but  thefe 
rights  of  fifhery,  in  confequence  of  Magna  Ckarta,  muft 
be  as  old  as  Henry  XL's  time.  Probably  very  few  of  our 
prefent  fiiheries  could  boaft  ftich  antiquity,  or  are  really 
legal;  but  being  proved  to  have  exifted  longer  than  the 
memory  of  the  oldeft  men  living,  are  prefumed  to  have  been 
from  Henry  II.'s  time,  no  proof  appearing  to  the  contrary. 
Many  gentlemen  in  Ireland  iiipport  dieir  tides  to  fifheries 
by  grants  from  Charles  11.  but  fuch  granfs  convey  nothing, 
being  direflly  contrary  to  Magna  Charta,  and  are  only 
torroborating  evidence  of  the  rights  being  from  time  im* 
memorial. 

A  fub]e£l  may  have  by  prefcription  a  right  to  a  feveral 
fifliery  in  an  arm  of  the  fea,     4  T.  R.  437. 

(J)  This  rule  of  the  civil  law,  adopted  alfo  by  our  Brae- 
ton,  was  much  infifted  on  in  the  cafe  of  Ball  v.  Herbert, 
3  Term.  Reports ;  when,  however,  it  Was  determined  that, 
bjr  the  common  law  of  England,  the  public  are  not  entit^d 
to  tow  on  the  banks  of  navigable  rivers. 
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Res  umverjitatisj  or  things  belonging  to  cities 
or  bodies  politic.  Such  things  belong  to  the  cor- 
poration or  body  politic  in  refpe&.of  the  property 
of  them ;  but  as  to  their  ufe^  they  appertain  to  all 
tbufe  perfons  that  are  of  the  corporation  or  body 
politic:  fuch  may  be  theatres,  market-houfes,  and 
the  like  (8). 

Res  nuUius,  or  things  whicti  are  not  the  goods  or 
property  of  any  perfon  or  number  of  men,  are  prin- 
cipally thofe  of  divine  right :  they  were  of  three  (9) 
forts — things  facred,  things  religious,  things  fand. 
Tilings  facred  were  thofe  which  were  duly  and  pub- 
licly confecrated  to  God  by  the  priefts,  as  churches 
and  their  ornaments,  their  chalices,  books,  &c. 

Things  religious  were  thofe  places  which  became 
fo  by  bur}'ing  in  them  a  dead  body,  even  though 
no  confecration  of  thcfe  fpots  by  a  pricft  had  taken 
place. 

Tilings  fanft  were  thofe  which  by  certain  reve- 
rential awe  arifing  from  their  nature — fometiines 
augmented  by  the  addition  of  religious  ceremonies, 
were  guarded  and  defended  from  the  injuries  of 

(8)  They  4ifFcr  frpm  things  publlcy  the  latter  belonging  to 

a  nation, 

(9)  For  though  Caius,  in  his  divifion  of  things,  makes 
them  to  confift  of  ciereli£l$,  treafure  trove,  the  hgtredttm 
jacensj  or  an  inheritance  lying  before  it  be  entered  on  or  ap- 
propriated ;  yet  as  thcfe  are  of  a  private  nature,  and  capable 
of  proprietorftiip,  Juftinian  more  properly  confines  the  rfs 
nullius  to  things  of  divine  right. 
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men ;  fuch  were  the  gates  and  walls  of  a  city,  of- 
fences againft  which  were  capitally  puniflied. 

We  have- now  done  with  things  ertra  pattimth 
nium^  and  mufl:  remind  the  reader,  that  things  in 
patrimonio '?ixt  divided  into  corporeal  and  incorpo- 
real, and  the  coi*poreal  again  into  moveable  and 
immoveable. 

Corporeal  things  are  thofe  which  are  vifible  and 
tangible,  as  lands,  houfes,  jewels,  &c.  Incorpo- 
real are  not  the  objetl  of  fenfation,  but  are  the 
creatures  of  the  mind,  being  rights  iffuing  out  of  a 
thing  corporeal,  or  concerning  or  exercifeable  with- 
in the  fame. 

Corporeal  things  are  either  moveable,  as  filver, 
gold,  houfliold  goods;  or  immoveable,  as  lands 
and  houfes  (10). 

Corporeal  things  Riay  be  unoccupied,  or  held  for 
life,  or  lefler  term,  or  in  inheritance :  in  the  fecond 
cafe,  the  Englifh  law  calls  them  tenements,  in  the 

(lO)  Moveables  and  immoveables  are  more  ufually  and 
technically  called,  by  our  law,  things  real  and  perfonal :  thus 
Mr.  Blackftone  defines,  in  the  fecond  chapter  of  his  fecond 
book,  things  real  to  be  fuch  as  are  fixed  and  immoveable ; 
things  perfonal  to  be  goods,  money,  and  other  moveables ; 
ytty  in  his  twenty-fourth  chapter,  he  is  forced  to  depart  from 
this  definition,  and  to  acknowledge  that  things  perfonal  in- 
clude fomething  more  than  moveables,  viz.  what  we  call 

« 

chattels  real  (as  leafes  for  years),  which  he  fays  are  of  a 
mongrel,  amphibious  nature.  Such  awkward  effedls  arife 
from  our  diftind^ions  of  real  and  perfonal  property,  and  fo 
rnuch  fuperior  is  the  fimplicity  of  the  civil  law. 
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third  hereditaments.  So  incorporeal  rights  may 
be  tenements  or  hereditamentSi  as  they  are  to  exift 
for  the  life  of  the  individual,  or  to  defcend  to  his 
pofterity.  The  civil  law  does  not  make  u&  of 
tbefe  terms ;  but  yet,  like  the  Engliih,  in  the  di- 
vifion  of  things,  pays  more  peculiar  attention  to 
thofe  of  an  incorporeal  nature,  which  we  may,  if 
we  pleafc,  to  keep  up  the  analogy,  call  heredita- 
ments. • 


(   m  ) 


CHAFIER  II. 


OF  THINGS  OR  HEREDITAMENTS  INCORPOREAL. 

X  HESE  being  very  numerous  and  various, 
legal  writers  have  ufually  feleftecl  fome  of  the 
principal  for  difcuffion.  This  Judge  Blackftonc 
has  done  to  the  number  of  ten. 

The  civilians,  though  they  enupierate  many, 
fuch  as  the  rights  of  inheritance  and  thofe  arifing 
from  contrafts,  refer  mod  of  them  to  other  proper 
heads,  and  confine  themfelves  under  this  title  t6 
what  they  call  fervituUs  or  fervices.  On  this  head, 
therefore,  of  in  corporeal  hereditaments,  theEnglifli 
lawyer  is  not  to  expeft  difcuflions  fimilar  to  thofe 
of  Blackftone,  on  rents,  commons,  &c.  but  rathe? 
upon  fubjefts  which  in  the  EngliQi  law  would  be 
ranked  and  confulered  under  the  titles  of  eafements 
or  nuifances,  for  fo  the  fervices  of  the  Roman  law 
would  be  clafled  by  us. 

It  may  be  agi'eeable,  however,  to  the  reader,  be- 
fore we  proceed  to  thefe  fervices,  to  know  what  the 
civilians  have  delivered  to  us,   upon  fome  of  the 
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forts  of  incorporeal  hereditaments,  chofen  by  Mr. 
Blackilone  for  fpecial  conflderation,  which  are  ad- 
vowfons,  tithes,  commons,  ways,  offices,  dignities, 
franchifes,  corrodies  or  penfions,  annuities,  and 
rents. 

On  adcattfons  it  will  be  immediately  percei%'ed, 
by  the  conufant  of  hiftory,  little  or  nothing  can  be 
expcAed.  The  jW  patro)iatuSy  or  right  of  the  pcr- 
fon  who  built  and  endowed  a  church  to  nominate 
the  officiating  minifter,  appears  to  have  been  al- 
lowed in  the  Roman  law,  Nov.  26.  tit  12,  ch.  2, 
and  Nov.  118.  ch.  23.  but  was  too  young  and  in- 
frequent to  afford  room  for  much  difpute,  or  conr 
fequcntly  to  demand  much  legal  regulation. 

Tithes. — ^The  fame  ahnofl  may  be  faid  of  tithes. 
In  the  earliefl  times  of  chriflianity  the  clergy  were 
fupported  by  gratuitous  donation ;  the  piety  of 
the  times  rendered  that  fupport  ample  and  liberal, 
and  prevented  or  anticipated  rccourfc  to  any  claim 
of  right:  that  fervour  of  piety  had  not  fubfided 
in  the  fixth  centun',  the  a^ra  of  Juflinian's  n> 
formation  of  the  law.  It  is  not,  I  believe,  any 
where  alleged,  that  tithes  were  claimed  as  a  right 
until  the  fourth  or  fifth  centuries,  though  %'olun- 
tary  contributors  had  often  made  a  tenth  the  mea* 
fiire  of  their  devout  remuneration  of  the  fer%'ices 
of  the  priefthood,  and  the  claim  does  not  feem  to 
have  been  as  yet  lb  general,  or  fo  acknowledged, 
s  to  employ  any  chapter  in  the  body  of  the  civil 

lu\s. 
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CofAmorij  or  right  of  common. — Of  this  right 
the  ciril  law  treats  (lightly  and  generally,  among 
the  various  claifes  of  fervices  due  by  the  land  of 
one  man  to  another :  it  recognizes  particularly  th^ 
jus  pdfcendi  pecoris^  but  does  not  enter  into  fpecial 
diftin^ions  of  the  different  fpecies  of  common 
known  to  the  Englifh  laws« 

IVaySy  or  rights  of  way. — ^The  divifions  here  were 
fpecial  and  minute ;  their  rights  were  either  ite7\ 
aBttSi  or  via  vel  aditus :  iter  was  a  right  for  a  mail 
to  go  on  horfeback,  or  in  a  fedan,  over  anoUier 
man's  land  to  his  own  ;  and  where  fuch  right  ex-* 
iiled,  and  the  road  was  out  of  repair,  he  who  had 
the  right  of  way  might  go  over  any  part  of  tiic 
land  he  pleafed  (l).  A8uS  was  a  right  of  walk- 
ing, riding,  driving  cattle  or  a  cart,  over  another 
man  s  ground  (2).  Via^  or  aditus^  included  the 
two  former,  and  fuperadded  the  privilege  of  draw- 
iBg  (tones  or  timber,  or  leading  any  body  of  men, 
over  the  ground,  provided  it  ^\rere  done  without 
damage  to  the  corn  or  grafs,  within  a  fpace  con- 
lifting  of  eight  feet  at  leaft  ftraight  ways,  and  of 
lixteen  feet  upon  turnings.  All  thefe  rights  of 
way  might,  as  with  us,  arife  from  fpecial  agree- 
ment— ^permiflion  or  refervation--— by  prefcription, 

(i)  The  hw  of  England  agroes,  fays  Blackftone ;  but  he 
is  miftaken,  except  where  the  owner  of  the  land  is  bound  to 
repair.     See  Doug.  716. 

(2)  Called  in  England  a  pack  or  prinrt  Ytvy. 

I 
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or  from  ncceffity,  where  one  maa^t  land  is  entirely 
furrounded  by  another's  (3). 

Rents. — All  rents  could  be  recovered  by  diftreC^ 
\ind  nothing  being  known  to  them  analogous  to 
the  feodal  tenures,  confcquently  there  were  no  fuch 
diftinAions  as  rent  fervice,  rent  feek,  &c. 

The  rent  might  be  either  in  money,  or  in  a 
certain  quantity  of  provifions,  or  in  a  portion  of 
the  fruits,  llie  place  and  time  for  paying  the 
rent,  feem  to  have  been  regidated  nearly  as  with 
us :  the  time  expre/iljf  ;  it  being  a  general  princi- 
ple of  that  law,  that  he  who  has  a  term  for  paying 
any  thing,  is  not  in  delay  till  the  lail  moment  of 
that  time  is  expired  (4)  ;  but  it  does  not  fay  with 
our  law,  that  though  the  rent  be  not  due  till  mid- 
night, it  fhall  ht  payable  before  fun*fet  (5).  The 
place  impliedly^  it  being  a  general  principle  allb^ 
that  where  no  place  exprefl'td,  the  thing  ihould 
be  delivered,  or  paid  where  it  happened  to  be. 
Vide  lib.  38.  Dig.  The  thing  to  be  paid,  there- 
fore,  being  the  fruits,    or  Ibmething  in  lieu  of 

(3)  A  war  with  us  may  be  pleaded  as  from  neceffity; 
and  in  pleadings  the  kind  of  way  muft  be  particularly  fliewn^ 
whether  it  be  a  footway,  horfeway,  or  cartway.  Vtd.  Yel. 
164.     I  Durn.  and  Eaft.  560.     6  Mod.  4. 

(4)  Ne  €9  quidem  ipfo  dle^  in  quern  ftipulath  fa£la  »y7,  fula 
totus  is  diis  mrbitri$  /Uventis  tribui  potiji.  See  Inft.  de  Vert>. 
Obi. 

(5)  With  all  Aie  deference  to  all  legal  writers^  this 
founds  very  like  a  blunder. 
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them,  I  coUeft  that  payment  was  pi^operly  rhade 
where  the  fruits  were,  that  is,  dn  the  laud. 

The  rent  (except  in  the  long  leaies  cdled  em- 
phi/teu/esjy  was  confidered  in  the  light  of  hire,  ot 
payment  for  the  fruits  of  the  ground,  rather  than 
as  it  is  with  us,  in  the  nature  of  an  acknowledg- 
ment for  the  poffeffion  of  the  land.  Hence  if  the 
leffee  fuiferca  by  great  and  inevitable  accidents, 
whether  by  the  hand  of  God,  or  from  the  hand  of 
man,  he  was  difcharged  from  paying  rent,  during 
the  continuance  of  the  calamity  (6) ;  and  even 
if  he  covenanted  to  pay  his  rent  notwithftanding 
accidents,  the  covenant  extended  onlv  to  fuch  as 
might  be  naturally  expected  from  pdffible  changes 
of  weather,  &c.  and  not  to  fudden  and  unexpefted 
events,  arifing  from  the  ad  of  man,  fuch  as  the 
inroads  of  an  enemy. 

Remedies  for  Ireaycering  the  tent. — ^Thefe  were 
by  diftrefs,   by  ejeftment,  or  by  a6lion,  as  with 

119. 

(fi)  Itic^dia,  aquaruiA  magnitudines^  inlpetus  praedonturt 
a  nullo  pr«eftantur,  b.  23.  F.  dereg.  Jur.  .For  the  diffe« 
rence  of  our  law  in  thefe  refpeds,  and  its  diftindions^  fee 
a  learned  ndtc  ia  Fonblanque^s  £(}.  i^  vol.  p.  366.  Our 
law  does  not  difcharge  the  leflee  from  the  pa]^ent  of  rent 
expreftly  referved,  even  though  the  premifes  bedeftroyed 
by  fure,  or  demoliibed  by  the  king's  eaeoiies.  It  Ihould 
feem  by  certain  decifi«ns  that  the  leflee  would  have  relief  in 
equity.  But  of  the  propriety  of  thefe  decifiQnSj  Mr.  Fon^ 
blaaque  feems  to  doubt. 

N  3 
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Tlie  Hrft  followed  from  the  principle,  that  the 
furniture  of  a  houfe,.or  the  profits  of  a  farm,  were 
always  implied  by  mortgaged  for  the  rent  .  Vide 
lib.  4.  and  lib.  7.  Dig.  But  beafts  belonging  to 
the  plough,  and  other  things  neceflary  to  tilling 
and  cultivating  the  ground,  could  not  be  dif* 
trained  (/),  nor  the  bed  or  other  abfolutcly  ne- 
ceflary n\oveables  of  the  leflee;  an  ordinance  dic-^ 
tated  by  the  fame  humanity,  which,  in  the  (ixth 
and  fevcnth  books  of  the  Pande6is,  forbids  a  deb- 
tor's wearing  apparel,  or  be.i,  being  taken  in  exe- 
cution. 

The  landlord  could  feize  the  efFeds  on  the  pre- 
mifes  to  fatisfy  not  only  the  arrears  of  rent,  but  the 
lofles  by  dilapidations,  and  that  whether  thefc 
eff(.*^  belong  to  his  immediate  tenants  or  to  their 
under-tenants ;  but  the  goods  of  the  ui^der-tenant 
could  only  be  feized  to  the  amount  of  the  rent  he 
paid,  and  if  he  paid  the  head  landlord,  it  was  a 
defence  in  an  adion  by  the  mefne.  R  13.  7.  11- 
5  de  pig.  a6l. 

The  mode  by  ejeftmeflt  we  find  in  the  Code  and 
Pandcfts.  Vid.  3.  lib.  Cod.  dc  Loc.  and  Domat. 
book  I.  lib.  A.  we  find  them  fpezking ,o{ colonum 
ejcftum  penJioHum  debitarum  fwrnne ;  and  which  is 
remarkable,  the  tenant  could  not  only  be  ejected 
for  non-payment  of  his  rent,  but  alfo  for  damaging 


(7)  Agreeably  to  the  ancient  common  law  of  Eng- 

hni. 
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the  houfc,  or  premifes,  carrying  on  in  them  an  un- 
lawful trade,  or  making  a  bad  ufe  of  them  in  any 
other  way. 

ABiansfor  the  rtcmery  of  rent. — ^Thc  mention 
of  thefe  frequently  occurs  (8)  ;  they  were  favour- 
able anions,  and  of  the  fpecies  which  were  called 
homzjidei  (9). 

Befides  thefe  fpurs  to  the  tenant  to  be  pun6lual 
in  the  payment  of  his  rent,  he  was  alfo  liable  to 
intereft  upon  it,  from  the  time  of  its  being  legally 
demanded. 

Having  thus  fketched  the  rules  of  the  civil  law 
on  fome  of  the  incorporeal  hereditaments  which 
appeared  moft  important  to  Mr.  J.  Blackilone,  we 
ihall  proceed  to  the  coniideration  of  thofe  which 
principally  atti-a6ted  the  attention  of  the  Roman 
juriils,  viz.  fervitutes  or  fervices. 

Services  (which,  as  I  have  faid,  either  correfpond 
to  what  we  denominate  eafements,  or  elfe  would 
rank  among  rights  to  be  fecured  from  particular 
nuifances),  were  burthens  aifefling  lands,  or  other 
fubje£b  of  ownerfliip,  whereby  the  proprietors  were 

(9)  Adions  ex  locgto  et  condu£lo. 

(9)  The  Roman  law  diftingui&ed  between  contmfls 
igna  Jidii  and  contrads  Jhri£ii  juris.  That  is,  fome  con- 
tra£ls  were  fo  to  be  interpreted  by  the  rules  of  honefty  and 
confcience,  that  they  were  fuppofed  to  include  many  things 
not  exprefsly  mentioned  in  the  contraiSl,  whilie.  in  othera 
they  adhered  clofely  to  the  very  letter  of  the  comtraA. 

N  8 
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cither  reftrained  from  the  full  ufe  of  what  was  their 
own,  or  obliged  to  fufTer  another  to  do  ibinelhhig 
upon  or  refpcAing  it.  Tlie  former  were  called  ne- 
gative fervicesy  fuch  as  that  a  neighbouring  pro- 
prietor (hould  not  build  to  darken  my  windows. 
The  latter  affirmative,  fuch  as  a  right  to  a  water* 
courfe  over  the  lands  of  another  (10). 

Services  again  were  defined,  rights  to  which  one 
thing  was  fulye^i  for  ufe  or  convenience  to  another 
tiling  or  perfon,  contrary  to  common  right.  They 
were,  therefore,  cither  pnedial  or  perfonal.  Prte- 
dial  were  burthens  impofed  upon  one  tenement  in 
favour  of  another  tenement.  Peifonal  bv  which 
.  property  was  burthened,  not  in  favour  of  a  tene- 
ment, but  of  a  perfon. 

Prandial  fervices  were  divided  into  rural  fervices, 
or  of  lands,  and  urban  fervices,  or  of  houfes.  The 
rural  fervices  of  the  Ilomans  were  iter,  aSus ;  via 
aquxdudus,  aqusehaullus,  &  jus  pafcendi  pecoris ; 
foot-road,  horle-road,  cart-road,  dams  and  water- 
courfes,  watering  of  cattle,  and  pafturage  or  com- 
mon. 

The  chief  allirmative  fervices  of  the  houfes 
among  the  Romans,  were  thofe  of  fupport,  viz. 
tigni  immitendly  8^  oneris  ferendi  Tlie  firlL  the 
right  of  fixing  in  our  neighbour's  wall,  a  joift  or 

(id]  In  the  fbmier  of  the  in(!ances  here  adduced,  we 
fliould  deem  it  a  fecurity  againft  nuifance,  though  we  have 
no  general  term  for  fuch  reftraints.  The  latter  we  call  an 
eafement. 


Chap.  II.]  OF  THINGS^  183 

beam  from  our  own  houfe.  The  fecond,  that  of 
refting  the  weight  of  our  houfe  u.pon  a  neighbour'*^ 
wall  There  \yere,  however,  many  others,  fuch  aS^ 
of  a  way  through  another's  houfe,  or  up  his  ftaii^, 
to  apartuients  not  his  property ;  of  even  over- 
hanging another^s  ground  to  pifote^  a  houfe  from 
ruin;  of  carrying  a  fink  through  an  alining 
manfion,  &c.  &c.  ( 

Negrative  fervices  of  houfes  were  infinitely  va- 
rious. One  or  two  examples  may  fufiice:  fucb 
as  the  reftrifting  of  a  building  formed  fo  as  to 
darken  ancient  lights,  or  to  throw  rain  water 
from  its  roof  upon  another's  ground ;  fuch  as 
the  reftriftion  upon  injuring  the  profpeft  frtm  a 
neighbour's  houfe,  or  agafnft  opening  windows 
which  may  over-look  another's  habitatioti,  and 
deftroy  his  privacy  (11). 

Of  perlbnal  fervices,  or  fervices  due  froni  a  thing 

(ii)  The  term  fervices  or  (ervitudes  is  well  known  m 
tkr  Sedtch  Uw :  in  England  and  Iceliuidy  fach  rigkl^  Jomy 
he  created  hy  fpecial  covenant  between  indiYidval^  i  ^ni  at 
te  m^y  of  thofe  above  enumerated^  they  exift  of  €»mi&Qn 
rights .  e.  g.  an  a£kion  would  lie  for  darkening,  aacieal 
lights^,  ^  Cot.  58.  b.  and  for  overhongiiig  aocaher's  houfe^ 
eff  putjung  iipi.a  fpout  fo  that  water  fall  upon  another's  pre« 
«ifes».  Sira.  634. « but  not  for  obftni^ng  a  profpeA,  or 
.•▼erlookkig  a  neighbour's,  retired  walk^  though  I  bav« 
l^own  a  warm  conteft  upQn  the  laft  pqint^  which  however 
did  niK  come  to  a  decifion*  /:  ' 
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to  a  perfon,  Jibere  were  particularly  noticed,  ufufruA, 
life,  ami  habitation. 

^  UfufruB  was  the  right  of  ufing,  taking,  and 
enjoying,  all  manner  of  profit3  which  arife  from 
a  corporeal  thing  belonging  to  another  perfon, 
without  any  diminution  of  the  fubftance  or  pro- 
perty thereof;  it  might  be  in  cattle,  bondmen, 
or  any  thing  not  confinmd  in  the  i//i(12).  U^ 
^vas  a  right  of  receiving  fo  much  of  the  natural 
profits  of  a  thing  as  was  neceffary  to  daily  fufte^ 
nance. 

.    Habitation  was  a  right  of  a  pcrfon  to  live  in 
the  houfe  of  another  without  prejudice  to  the 
m 

(12)  An  impr$pir  ufufhifi  might  even  be  of  things  that 
perifli  in  the  ufing,  as  of  wine  and  oil.  Our  trufts,  as 
Mr.  Blackflone  has  obferved,  do  not  correfpond  to  the 
ufufru£ls,  but  to  the  fidei  cvnmijfa  of  the  Romans.  Ufu- 
frvilh  in  the  Scotch  law  arc  called  life  rents  ^  the  interefts 
of  tenants  for  life  or  years,  among  us,  may  be  compared 
to  the  ufufnids  of  the  Romans.  Tbcfe  fpecies  of  per* 
fonal  fervices,  though  they  may  be  created  by  fpecial  agreed 
ment,  are  little  noticed  among  us;  but  with  refpcA  co 
thofe  of  a  prasdial  kind,  whenever  an  Engliih  lawyer 
wiflies  for  information  on  the  pra^ice  •f  eafements  or 
fiuiianccs  under  fpecial  circumftances,  he  cannot  perh^ 
f  >,*arch  for  general  principles,  as  well  as  fpecial  deuil,  more 
fucccfsfiilly  than  in  the  civil  law,  whofe  difquifitions  tm 
thefe  fubjefis  have  been  much  more  minute  than  ourt^ 
though  the  general  principles  fo  far  agree  as  to  make  them» 
I  ihink|  almoft  equivalent  to  authorities  among  us.  To  go 
more  minutely  into  the  do£lrine  would  be  impra&icable  it\ 
an  elementary  treatife,  on  my  prefent  defign. 
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property:  this  was  afliguablcy  which  a  ufe  was 
not ;  and  as  the  houfe  could  be  ufed  only  for 
a  dwelling,  it  differed  from  an  ufufrud  in  it, 
becaufe  the  ufufrudarian  of  a  houfe  might  have 
applied  it  to  any  purpofe,  as  to  a  (lore  or  a  ma- 
nufaftorv. 


^v/» 
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CHAPTER  m. 

I. 


OF  ESTATES  IN  THINGS. 


It  has  been  formerly  obfervcd,  that  though  the 
Roman  law  diilinguilhed  eftates  in  real  and  in 
perfonal  things,  it  had  no  divifion  of  eftates  fimi- 
lar  to  that  fubtle  ( 1 )  partition  amongft  us^  into 

( I )  Though  a  little  foreign  to  my  purpofis,  I  cannot  b^ 
obTcrving  a  confufion  which  appears  to  me  femelimes  to 
arife  with  us  as  to  thefe  terms,  as  if  they  were  always  fyno* 
n)rmous  to  freehold  and  chatteL 

Real  cilate,  in  common  parlance,  means  n^  eftate  of  in* 
determinate  duration,  not  necejfarily  including  the  idea  it 
immobility,  as  freehold  dot}i. 

Thus  an  eftate  or  property  granted  to  a  man  and  his  beirs 
in  an  annuity,  charging  only  the  perfon  of  the  grantor,  is^ 
fays  Blackitone,  vol.  2.  ch.  3.  a  real  eftate.  Yet  it  ccr« 
tainly  is  not  freehold  nor  chattel ;  and  if  it  were  to  a  man 
and  his  executors,  it  would  not  be  a  real  chattel ,  like  a 
leafe  for  years  of  land,  nor  a  perfonal  chattel,  like  the 
parchment  on  which  the  deed  of  annuity  was  written. 

So  an  eftate,  or  property  for  life  in  a  library  of  books,  b 
real  eftate;  but  neither  freehold  nor  chattel,  though  the 
books  themfclves  are  perfuoal  chattels. 
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real  and  perfonal ;  in  our  fenfe  of  thofe  words. 
We  proceed  to  the  quantities  of  intereft  in  things, 
Icnown  to  the  Romany. 

The  higheft  quantity  of  intereft  which  any  man 
can  have  in  property,  is  the  ahfohite,  uncon- 
trolled, independent,  pei-petual  power  over  it  (2). 
This  might  be  had  by  the  Roman  la\v,^  in  tha^ 
ilate  where  pofleflion  \yas  perfeftl y  allodial,  though 
the  higheft  eftate  of  an  Engliih  fubjeft  can  be 
only  in  fee  fimple.  The  nature  of  an  allodial 
eftate,  that  is  of  one  wholly  independent,    and 

A  freehold  is  sm  eftate  of  indeterminate  duration  in 
things  immoveable  of  free  tenure  |  it  may  be  in  fome,  in- 
corporeal hereditaments^  as  rents  and  tithes,  not  in  others, 
as  a  right  of  way. 

TENURES. 

(Z)  The  Englifh  r^der  may  perhaps  be  furprifed  to  find 
the  head  of  tenures  totally  omitted  in  the  preceding  part, 
till  be  is  informed  that  they  were  utterly  unknown  to  the 
civil  law.  They  were  equally  ftrangers  to  the  Engliih 
before  the  feodal  polity  was  introduced :  from  that  period, 
it  has  been  a  fundamental  maxim  with  us,  that  the  king  is 
the  univerfal  lord  and  original  proprietor  of  all  the  lands  in 
thefe  kingdoms,  and  that  no  man  doth  or  can  poflefs  any 
part  of  them  but  what  is  derived  from,  and  held  under  and 
from  him,  mediately  or  immediately,  in  confideration  of 
feodal  fervices.  But  the  Rcnnan  land  owner  did  not  hold 
of  any  fuperior  s  his  poflbi&on  was  perfc£lly  allodial,  and 
\vholly  independent.  Tenures  are  the  oflFspring  of  feudality^ 
infomuch  that  Wright  and  Woodefon  obferve,  that  the  in- 
trodudlion  of  feuds  and  tenures  is  fpolccn  of  as  the  fame  fa£l 
and  event. 
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held  of  no  fuperior,  is  fo  fimple  and  obnous  to 
every  comprehenfion,  that  it  requires  no  illufira- 
tion.  Laborious  comments  arc  only  neceflary  ta 
the  feodal  conftitution,  or  do&rine  of  tenure. 
On  quantities  of  intereft,  therefore,  the  Roman 
lawyers  have  faicl  little  or  nothing. 

EJiates  Tail. — Mr.  Gibbon  and  others  have 
pofitivelyaiferted  that  the  civil  law  was  not  ac-* 
quaiuted  with  entails  (3).  I  will  not  aflert  that 
it  was,  in  the  fhape  to  which  we  have  been  ac- 
cuftomed,  but  it  appears  to  me  very  certain,  tliat 
reftriftions  fimilar  to  thofe  of  entailing  were  fa* 
miliar  to  the  Romans,  though  not  attended  with 
all  the  concomitant  ideas  annexed  by  our  law  to 
this  fpecies  of  eftate.  In  Dig.  30.  114.  14.  A 
prohibition  of  alienation  by  will,  without  cauie 
exprefs,  is  declared  to  be  invalid.  And  then  it 
proceeds  to  fay,  quod  Ji  liberh  out  pojierisj  uut 
b(ercdibu8^  out  aliis  ijuibufdam  perfonis  confultntes^ 
ej'u/rnodi  voluntafcmjigni/icant,  earn  fervandam  effe^ 
and  mentions  an  inftance  where  a  father  having 
a  fon  and  three  grandfons,  fidei  commifit  to  the 
fon,  vejundum  alicnaret,  &;  ut  in  favulia  relin- 
giicrct.  Nothing  can  be  plainer  than  this  autho- 
rity, to  iliew  that  reftii6tions  upon  alienating  auTiy 

(3)  Mr.  Gibbon's  words  are — The  fimplicity  of  the 
civil  law,  was  never  clouded  by  the  long  and  intricate 
entails  which  confine  the  happinefs  and  frceJooi  of  unborn 
generations.  4th  vol.  ch.  44.  p.  328.  oft.  cd. 
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from  a  family  were  vidid.  I  agree  with  Mr.  Gib- 
bon, that  this  could  not  be  done  by  direS  entail, 
becaufe  the  Roman  heir  or  devifee  (as  ihall  be 
explained  more  fully  hereafter,  under  titles  by 
defcent  and  by  will)  acquirctd  aul  abfolute  do- 
minion  over  the  inheritance,  without  any  poffi- 
bility  of  faftening  upon  him  dircQly  any  tack  or 
appendage,  in  tlic  way  either  of  entail  or  of  re- 
mainder ;  but  I  cannot  agree  with  that  celebrated 
writer,  that  this  might  not  be  done  by  way  of 
truft.  Under  the  name  ofjidei  eommijary  Jiib/Htu- 
tiofUj  fays  Wood  (4),  and  rightly  in  my  opinion, 
were  comprehended  not  only  trufts,  but  entails 
and  remainders.  The  method  was  this ;  though 
no  fuch  fliackle  could  be  put,  as  we  have  faid, 
dire8Iy  on  the  heir,  yet  the  eftatc  could  be  left 
to  him  upon  truft,  that  he  would  at  his  death 
leave  it  to  another,  and  fo  on,  by  way  of  what 
was  cdlledjlibjlitutiopij  and  the  perfon  thus  fub- 
ftituted  correfponded  to  the  iffue  in  tail  or  remain- 
derman with  us;  this  being  done,  however,  merely 
under  the  principle  that  each  poffeffor  for  the  time 
being  held  only  in  truft  to  hand  overi  by  fome 
diredion  of  his,  when  his  time  of  enjoyment 
ihould  be  at  an  end,  the  eftate  to  the  next  en- 
titled, therefore  thefe  limitations  of  eftate  were 
not  called  by  any  term  lynonimous  to  entails  or 

(4)  In  a  note,  p.  140.  8vo,  ed. 
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remainders^  but  conipreheuilecl  under  the  general 
head  ofjidci  commijhy  or  trnfts  (5). 

(S)  TRUSTS. 

Trufts  were  firft  introduced  at  Romey  in  the  time  of 
Angudus,  for  the  fake  of  thofe  that  could  not  have  been 
devifees  or  donees,  according  to  flridnefs  of  law^  af  £>r 
exa.nple,  aliens.  The  eftate  therefore  was  conveyed  to  a 
citizen,  who  was  the  diredl  h^ir,  the  fiduciarius  or  tniftee, 
on  truft  to  deliver  over  the  inheritance  to  the  fidti  coffomj^ 
fariusy  or  ceftui  qui  truft,  or  to  let  him  receive  the  profits, 
and  as  the  execution  of  thefe  dire&ions,  depending  on  the 
honefty  of  the  truftee,  was  not  fufficiently  enforced  at  firft^ 
a  praetor  was  appointed  exprofsly  for  the  purpofe  of  forcing 
the  truftecs  to  fulfil  the  trufts. 

Mr.  Gibbon  infifts,  that  the  dodrine  of  trufts  went  no 
further  at  Rome,  than  the  fimple  form  above  mentioned, 
and  that  fuch  fidei  comnujfary  fubjlitutlons  as  are  relied  upon 
in  the  text  to  prove  the  Romans  had  what  may  be  called 
truft  entails,  are  of  modern  invention,  feudal  ideas  grafted 
on  the  Roman  jurilprudence,  and  derived  from  an  abu(e  of 
the  159th  Novel,  which  he  calls  a  partial  perplexed  de« 
clanniory  law.  It  is  well  known  that  Trebonian  was  a<^ 
cufcd  of  corruption  with  regard  to  theeiuAing  of  that  Iaw» 
(which  took  the  decifion  of  a  family  difpute  out  of  the  ocdi* 
nary  courts  of  juftice),  and  that  he  is  fuppofed  therefore  to 
have  enveloped  it  in  ftudied  obfcurity.  But  ftill  enough, 
in  my  opinion,  appears  in  that  law  to  fliew,  that  fidei  cwm^ 
mijfary  fitbjhtuUons  were  then,  and  long  before,  ufuaL  The 
cafe  was  briefly  this ;  A.  had  left  an  eftate  by  will,  with 
a  prohibition  of  alienation  out  of  the  family;  after  four  dc- 
itcntsf  a  part  of  it  was  alienated:  the  fon  of  that  defcen- 
dant  infifted  on  the  will.     The  law  decides,  that  in  that 
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EJlaUs  for  life. — Eilates  for  life  are  divided 
by  Judge  Blackftoue  into  tliofe  created  by  acl  of 
the  parties,  and  thofe  created  by  conftrudiouy  or 
o|>eration  of  law.  Of  the  latter  kind  I  do  not  find 
any  among  the  Romans.  T.  in  tail  after  poffi- 
bility,  is  a  creature  of  our  own  law  ;  and  tenant 
by  the  curtefy  adds  to  his  definition  the  words  of 
England.  With,  tenancy  in  dower^  Blackftone 
has  himfelf  obferved,  the  civil  law  was  unac- 
quainted. In  it  therefore  we  ihalt  only  find  mea- 
tion  of  conventional  eftates,  or  leafes  for  life ;  and 
and  on  thefe  it  hasfaid  very  little,  becaufe,  though 
the  Romans  had  fuch  terms,  they  were  not  ufuaJ, 
their  lands  in  general  being  fet  only  for  very  fliort 
terms  of  years. 

EJiates  for  years. — Hie  terms  for  years  among 
the  Romans  wer«  then,  as  we  have  obferved,  ex- 
tremely ihort,  like  the  modern  tenures  in  France 
and  Switzerland  (6).     No  term  is  more  frequently 

particular  cafe,  the  teilator's  meaning  was  npt  to  entail  the 
prohibition  of  alienation  beyond  his  own  children,  1. 1.  the 
firft  degree ;  but  that  at  all  events,  and  in  all  cafes,  it  could 
not  be  extended  beyond  the  fourth  degree. 

(6)  In  France,  fays  Gibbon,  all  leafes  of  land  were  de- 
termined in  nine  years,  until  this  limitation  was  remored 
fo  lately  as  the  year  1775 ;  and  adds,  that  he  is  forry  to  ob^ 
fenre  that  it  ftill  prevailed  in  the  beauteous  and  happy  coun^ 
try  where  he  then  redded,  in  Switzerland.  Gibbon's  De» 
cline  and  Fall,  &c.  chap.  44.  in  a  note.  Leaies  in  China 
ate  not  ufually  longer  than  feven  years.  Lord  Macartney^s 
Embafly,  vol.  2.  p,  505.    The  reader  will  obfervc,  that 
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Imcntioned  than  the  quinqoenniuniy  or  term  for 
five  years,  infomuch  as  to  induce  fome  pcrfons  to 
imagine  that  the  power  of  leafing  was  reftriSed 
to  that  period  by  law,  though  Mr.  Gibbon  rightly 
fuppofes  it  was  only  by  cuftom  (7).  To  eftates 
for  years,  therefore,  their  mod  ufual  mode  of 
leafing,  I  fhall  confine  a  (hort  account  of  fuch 
incidents  to  leafes,  as  I  have  been  able  to  glean 

though  I  hsive,  (in  Mr.  Blackftone's  method,  and  to  coo- 
form  as  much  as  poffible  to  the  genius  of  the  Englifii  law), 
ooniidcred  leafing  and  hiring  of  land  feparately  and  detached 
from  other  hiring ;  yet  the  civil  law  coofiders  all  hiring, 
whether  of  lands,  houfes,  animals,  or  other  moveables,  or 
even  of  perfonal  labour,  all  together  under  the  clafs  of  con- 
trads,  and  under  the  one  head  of  locatio,  hiring  or  letting 
to  hire. 

(7)  From  thcTc  obfervations  of  the  fhortneis  of  their 
leafes,  mud  be  excepted  their  emphyteufes  or  fiee-fivm 
leafes.  They  originated  in  the  fame  caufe  which  produced 
our  leafes  fo  common  in  Ireland  fbr  lives  renewable  for 
ever,  in  the  barrcnncfs  of  certain  lands,  which  on  that  ac* 
count  no  perfoii  would  take  or  improve  on  a  fhort  lea/e  $ 
indeed  the  cmphyteufis  of  the  civil  law  is  exprefsly  held  by 
celebrated  writers  to  have  been  the  parent  of  the  Englifli 
fee-farm,  and  by  fomc  even  of  our  copyhold  eftates;  and  I 
apprehend  the  Romans  ailualiy  hod  leafes  for  lives  renew- 
able for  ever.  I'he  cmphyteuta  was  fo  called  from  being 
obliged  to  plant  and  improve  the  land  i  he  could  mortgage 
and  alienate,  but  if  he  fold,  the  landlord  had  the  firft  option 
as  a  purcbafcr,  which  was  called  Jus  Pr§jfomefi$Sm  If  he 
affigned,  he  paid  a  relief,  which  was  called  LaudiMiium^ 
Sec  Cod.  4.  tit.  b.  8.  ch.  3. 
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From  the  difperfed  and  extenfive  fields  of  the  civil 
law  (8).  Tlieir  law  of  emblements  was  very  fimi- 
lar  to  ours,  and  founded  on  a  like  principle  of 
found  reafon,  that  where  a  man  knows  the  ex- 
piration of  his  time,  it  is  folly  for  him  to  aft  as 
if  he  did  not.  This  I  think  appears  clearly  from 
Dig.  19,  2,  9.  where  the  cafe  is  put  of  a  leafe  for 
five  years,  provided  A.  fo  long  lived,  expiring 
upon  the  death  of  A.  and  it  is  declared  that  if 
the  leflee  had  done  afts  quafi  guinquennio  fruitu^ 
ruSy  he  itiuft  fuffer  for  it,  becaufe  hoc  eoenirepojjc 
prafpicere  debtiU. 

Mr.  Gibbon  has  reprefented  the  intereft  of  the 
leflee  or  colon  us,  as  miferable  and  precarious, 
and  fo  it  was  in  many  refpefts,  but  not  quite  fo 
infignificant  or  trifling  as  he  reprefents  it.     He 

(8)  If  this  account  appear  fuperficial  to  the  £ngli(h 
lawyer,  it  is  becaufe  he  is  not  acquainted  with  the  difficulty 
of  deriving  from  books  alone  at  the  diftance  of  one  thoufand 
and  two  hundred  years,  any  thing  like  a  complete  fyftem, 
where  he  is  to  expe£l  aid  only  from  detached  fragments, 
hints,  and  allufions  to  pra£lices  and  ufages  perfedly  known 
at  the  time,  and  therefore  imperfe£lly  explained ;  and  where 
he  perhaps  does  not  dni  a  fubjed  treated  of  under  one  dif- 
tin6l  appropriate  head,  but  difperfed  up  and  down  under  a 
thoufiind^  often  apparently  foreign  to  it. 

On  the  particular  fubjed  of  their  leafes  for  years,  we 
muft  alfo  obferve,  that  another  difficulty  in  obtaining  in^ 
formatioH  arifes  from  their  being  as  little  refpedled,  noticed, 
or  mentioned  among  them,  as  fuch  tenures  were  among  us 

before  the  reign  of  Edward  I. 

» 

■  •  ■        • 
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fays,  no  folid  or  coftly  improvements  could  be 
expeded  from  a  farmer,  who  at  each  moment 
might  be  ejedefl  by  the  fale  of  the  eftate.  Now 
true  it  is,  that  if  the  leafe  did  not  mention  aflignSi 
the  purchafer  was  not  bound  by  the  leafe  (9), 
but  then  the  leflee  could  come  upon  him  for 
the  lofs  he  fuffercd  by  the  breaking  of  the  leafe, 
and  the  vendee  had  his  remedy  over  againfi  the 
vendor.  And  as  to  improvements,  he  was  not 
under  the  dilcouragenicnts  he  would  be  with  us^ 
for  he  had  a  right  to  be  reimburfed  for  all  rea- 
fonablc  improvements. 

If  we  add  to  this,  that  the  landlord  was  bound 
to  repair,  and  was  in  general  obliged  to  advance 
the  flock  and  improvements  of  huibandry  (10), 

(9)  It  mud  be  remembered,  that  in  the  early  periods  of 
our  hiftory,  a  landlord  could  at  will  extinguilh  all  leafes  for 
years  upon  his  grounds,  by  fufivring  1  common  recovery. 

(to)  Thefc  provifions,  fo  apparently  realbnable,  and  h 

ncceiTarily  arirnig  from  the  ihort  tenures  of  the  Romans, 

aflbrd  other  points  of  comparifon  between  the  Englifli  and 

Roman  laws.  One  great  ufe  of  the  ftudy  of  other  laws  is,  to 

fee  whether  any,  and  what  changes  would  be  advifeabletobe 

introduced  from  them  into  our  laws.     It  is  true,  that  it 

would  be  ridiculous  to  fuffer  every  mad  experimentalift,  or 

expenfive  improver,  to  load  a  ftirm  with  charges  which  the 

landlord  might  never  be  able  to  redeem,  or  to  break  his 

contrail  at  pleafure.     But  how  irkfome  is  it    to  a  tenant 

to  fee  another  derive  all  the  benefit  from  the  value  he  has 

added  to  the  cftate,  and  how  often  do  we  fee  a  leflee  in  vain 

praying  to  be  difcharged  from  a  bargain  become  intolerable 

by  unforcfecn  events? 
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and  that  the  leffee  could  Irelinquifh  his  bargain  if 
he  found  it  difadvantageous ;  the  iituation  of  the 
leflee  for  years,  was  by  no  means  as  bad  as  it  was 
originally  in  thefe  countries. 

The  19th  book  of  the  Pandefts,  title  2d,  and 
the  4th  book  of  the  Code,  tit.  65,  contain  the 
ufual  implied  legal  engagements  between  leffor 
and  leffee ;  from  its  perufal  we  learn  that  the 
leffee  was  to  ufe  the  land  carefully,  and  as  a  good 
owner  fhould,  and  to  pay  the  rent,  and  furrender 
the  prcmifes  uninjured,  at  the  end  of  the  term  : 
he  might  let  to  others,  but  was  anfwerable  for  the 
afts  of  his  under-tenants,  as  he  was  for  thofe  of 
his  fervants.  He  was  not  bound  to  repair,  except 
by  fpecial  covenant  or  by  cuflom  (11).     He  was 

(11)  In  Ireland,  a  covenant  binding  leflee  to  repair,  is 
almoft  uni'erTal  in  leafes.  In  England,  a  landlord  repairs 
where  there  is  no  leafe,  and  very  often  chufes  to  do  fo  when 
there  is,  from  regard  to  the  neatnefs  of  his  eftate.  Though 
there  be  no  particular  covenant  to  repair,  yet  leflee  for  years 
is  anfwerable  for  wafte  in  general ;  and  to  let  the  faoufe  &U 
down  would  be  wafte.  a  Bl.  Com.  eh.  18.  i  Ves.  462. 
Leflee  who  covenants  to  pay  rent,  and  to  repair  (accidents 
by  fire  excepted),  though  the  premifes  are  burnt,  and  not 
rebuilt  by  the  leflee  after  notice,  continues  liable  to  the 
payment  of  the  rent,  i  T.  R.  310.  The  civil  law  wcKiId 
have  determined  to  the  contrary.  T.  for  life  without  im«- 
peachment  of  wafte,  (hall  not  be  allewed  to  commit  defiruc-^ 
tion^  as  by  wantonly  cutting  down  ornamental  trees  out 
of  enmity,  peiliaps,  to  him  in  remainder,  2  Vern.  739. 
r  Brown,  166.  3  firo.  549. 

o  a 
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obliged  to  quit  a  houfe  leafed  if  the  landlord  really 
wanted  it  for  his  own  habitation,  and  was  bound 
to  a  temporary  relinqui/hment  of  bis  holdings,  if 
the  landlord  wanted  the  pofleflion  for  the  purpofe 
of  repairs.  If  he  made  improvements  or  repairs, 
he  was  to  be  reimburfed.  If  evicted  by  aftrangen 
or  if  the  pofleflion  was  difturbed  by  the  landlord 
himfelf,  rent  was  extinguiihed  or  fufpended,  and 
Icfibr  liable  to  make  good  all  the  damages  which 
the  farmer  fuftained,  and  all  the  profits  he  might 
have  made.  The  T.  was  difcharged  from  rent, 
if  by  any  extraordinary  event  arifmg  from  tcm- 
ptfts,  or  from  an  enemy,  he  was  prevented  from 
enjoying  and  reaping  the  crops.  But  if  the  acci- 
dent was  of  an  ordinary  nature,  or  tlie  damage 
received  in  the  common  courfe  of  things,  as  from 
pernicious  weeds  in  corn,  or  from  the  too  great 
aire  of  worn-out  vineyards,  which  are  the  inftances 
put  in  fee.  15.  lib.  2.  19  Dig.  the  leflee  was  not 
difcharged  from  paying  his  rent :  fo  if  the  damage, 
though  done  by  a  voluntary  trefpafler,  was  flight. 
If  landlord  had  remitted  the  year's  rent  to  his  fuf- 
fering  tenant,  and  that  tenant,  by  the  unufual 
fertility  of  the  fuccceding  year,  had  amply  com- 
penfated  the  lofs  of  the  former,  the  remillion 
was  done  away,  and  the  tenant  became  again 
fubjeft  to  the  rent :  it  fcarcely  need  be  faid  that 
all  thcfe  regulations  might  be  altered  and  modified 
by  fpecial  covenants,  which  might  render  the 
tenant  liable  to  all  lofles,  and  expofed  to  all 
chances  of  events. 
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The  emphytcufes,  which  werd  leafes  for  ever, 
or  for  long  terms  of  years,  differing  entirely  in 
their  nature  from  the  fhort  five  years  leafes  to 
which  our  ohftrvations  have  been  hitherto  applied, 
the  principles  applied  to  them  were  totally  dif- 
ferent; the  emphytcuta  was  bound  to  improve, 
he  tlierefore  got  no  abatements,  as  the  conduftor 
(which  was  the  name  for  the  ordinary  leffee  'for 
Ihort  terms)  did  for  extraordinary  calamities. 
Bnt  in  return  he  had  the  extraordinary  privilege 
of  relinquifhing  his  bargain,  if  he  found  it  dif- 
advantageous. 

He  too  might  mortgage  and  alienate,  which 
the  conduftor  or  ufufructuary  could  not :  in  faft, 
the  conductor  was  not  confidered  as  having  any 
property  in  the  land,  but  merely  as  having  a  title 
to  the  enjoyment  of  the  fruits  and  profits,  whereas 
the  perpetual  tenant  was  confidered  as  having  the 
utile  dominium,  while  the  direQ  property  re-t 
maiqed  in  th?  landlord  :  and  h^nce,  in  the  Ro- 
mau  law,  the  perpetual  teuaqt  is  confidered  iq 
a  double  capacity,  either  as  or  as  not  being 
the  mafter  of  the  eftate,  according  to  the  dif- 
ferent lights  in  Nvhigli  he  2^nd  the  property  are 
viewed  (12). 

(12)  I  have  infenfibly  fkllen  here  into  the  ufe  of  the 
terms  landlord  and  tenant,  as  Domat  and  others  have  done, 
though  the  Romans,  ndt  having  the  4o4lrine  of  tenuresi 
Icfibr  and  iefTee  are  the  more  proper  terms. 
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T.  at  will  and  by  fuiTerance.  Tlie  Roman  law 
refembled  ours,  in  (iFiving  as  much  as  pofTible  to 
conflrue  tenancy  at  will  to  be  holding  from  yeai* 
to  year.  In  the  fame  manner,  if  the  tenant  held 
over  after  the  term  expired,  and  the  landlord  did 
not  immediately  take  legal  fteps  to  remove  him, 
or  feemed  in  any  manner  to  acquiefce,  his  filence 
was  conftrued  to  be  a  tacit  renewal  of  the  leafe — • 
and  the  lefl'ee  could  not  be  turned  out  without 
regular  notice ;  he  became  tenant  from  year  to 
year,  or  fometimes  for  two  years  certain  ;  for  in- 
ftance,  if  there  was  an  inequality  in  the  produce^ 
which  made  every  fccoud  year  more  valuable,  hh 
leafe  was  tacitly  rencM^ed  for  two  yeare  (13)  ;  and 
under  feme  fpecial  circumftances  he  might  thus 
tacitly  become  entitled  to  a  term  a^i  long  as  his 

(13)  Our  law  nearly  agrees  in  all  thefe  particulars.  Seo 
3  Burr.  109.  Efpinaflfc,  469.  Upon  the  whole,  however, 
it  muft  be  acknowledged,  that  the  Roman  leiTees  feem 
much  to  have  refembled  the  Metayers  in  France,  to  whom 
the  landlords  furnifhed  the  feed  and  implements  of  hu(^ 
bandry,  and  fliarcd  in  the  profits ;  which,  fays  Mr.  Young, 
in  his  tour  through  F" ranee,  promifcs  well,  but  fucceeds 
ill.  Lord  Kaimes  *  obferves,  that  it  is  believed  to  be  the 
univerfal  opinion,  that  without  a  long  leafe,  it  is  vain  to 
hope  for  an  improving  tenant ;  and  though  confidence  nuy 
fupply  the  want  of  long  terms,  yet,  fays  Adam  Smith,  in 
his  Wealth  of  Nations  f,  perhaps  England  is  the  only  coun- 
try under  Heaven,  where  a  tenant  will  improve,  and  evez\ 
bufld,  without  any  leafe  wbatfoever. 

♦  Gentleman  Farmeri  p.  4c-,  f  a  Vol.  book  3.  p.  174. 
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former  one.  Tliough,  on  the  contrary,  this  tacit 
lenewal  might  be  for  le&  time  than  a  year,  from 
the  nature  of  the  fubje£i,  e.  g.  of  a  wine  prefs  to 
the  time  of  vintage.  Such  an  implied  renewal 
revived  all  the  conditions  in  the  former  leafe — 
it  was  a  continuance  of  the  fir&  leitfe  with  all  its 
conCequences. 


o  4 
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OF  ESTATES  UPON  CONDITION. 


Of  thefe  the  principal  and  moft  remarkable  be- 
ing mortgages,  I  fliall  chiefly  confine  myfelf  to 
them,  previoufly  remarking  only,  that  ia  every 
law  the  fcholar  muft  naturally  expeft  to  find 
mention  of  conditions  exprefs  and  implied,  pre- 
cedent and  fubfcquent,  and  of  eftates  dependent 
upon  them  accordingly.  They  arife  neceffarily 
from  the  nature  of  things,  and  the  commerce  of 
men ;  but  the  civil  law  not  having  adopted  cer- 
tain fubtle  diftinciions,  which  in  ours  make  the 
pai'ticular  confideration  of  fuch  eftates  incumbent 
upon  us  (fuch  for  inftancc  as  between  a  condition 
in  deed  and  a  limitation)  does  not  dwell  with  any 
peculiar  attention  upon  fuch  conditional  eftates, 
fave  upon  mortgages,  though  it  is  by  no  means 
filent  as  to  conditions  in  the  abftraci  (1). 

Mortgages  were  fo  well  known  to  the  civil  law, 
that  many  allege,    as  Mr.   Fonblanque  has  ob- 

( I )  It  views  them  under  the  head  of  covenants,  whicl| 
will  come  under  our  confider^tiop  in  the  third  tiOQk. 
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fcrved,  that  our  own  doftrines  uiK)n  the  ftibjeft 
are  borrowed  from  that  comprehenfive  code- 
Without  determining  tliat  queftion,  we  Ihall  find 
many  things  relative  to  them  in  its  regulations 
vorthy  of  obfervation. 

The  pigniis  <§•  hypotheca  of  the  civil  law  arc 
Ikid,  Dig.  20.  1.  5.  1.  to  differ  only  in  name, 
yet  in  other  places,  and  as  Wood  fays,  in  pro- 
priety of  fpeech,  tiie  pignus  is  of  things  moveable, 
the  hypotheca  of  things  immoveable,  like  the 
ufual  diftinftion  of  a  pawn  and  a  mortgage  with  us. 
Yet  Blackftone,  Com.  vol  2.  p.  159.  (2)  and  Mr. 
Powel,  in  his  Treatife  on  Mortgages,  make  the 
<}iftin6);ion  be,  that  when  aftual  poffeffion  paffed 
to  the  creditor,  it  was  a  pignus  ;  when  the  pof- 
feflion  remained  with  thfi  debtor,  it  was  hypo- 
theca, analogous  to  our  difcrimination  between 
the  mortgagee  in  and  out  of  poffeffion,  in  which 
they  are  fupported  by  Dig.  50.  16,  838.  2.  and 
Inf.  4.  6.  7.  (3),     Mortgages  were  divided  into 

(2)  Mr.  Powel  gives  his  opinion,  that  mortgaging 
(chough  by  feme  thought  to  have  originated  with  the  Jews) 
as  praHifed  with  usy  feems  to  owe  its  intfoduSflon  more  im^ 
fttidiatelj  to  the  avil  laWj  which  diftinguifhed  between 
pledges  and  things  hy[K>thea|ted.  Mr.  Butler  feems  to 
differ,  and  fays,  they  were  rather  introduced  on  our  com- 
mon law  4o£tr'inc  q{  conditions,  an  pbfervation.which  Mr* 
Fpnblanqye  truly  fays,  ^tlcaft  cannot  apply  to  the  equity  of 
redemption. 

(3)  Th^  former  authority  however  adds,  quidam  putant 
pigni|$  proprie  rei  mobilis  .conftitui ;  and  the  latter  (ays, 
;>ignpri^  appellatione  eam  proprie  rem  contineri  dicimus  qu« 
fimul  etiam  tn^ditur  crcditori,  maxime  fi  mobilis  fu« 
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conventional,  preetorian,  and  judicial  (4) ;  but 
the  firil  only  correfpond  to  our  mortgages,  and 
therefore  are  alone  here  confidered ;  the  two  lat* 
ter  mean  what  we  call  executions,  or  would  term 
liens  upon  an  eftate ;  they  were  called  alfo  tacit 
pledges. 

It  was  not  neceiTary  that  the  mortgage  fhould 
be  in  writing,  and  as  this  naturally  left  an  open 
for  frauds,  by  fecretly  remortgaging  the  fame 
thing,  three  witnefles  latterly  were  required,  and 
if  the  debtor  had  not  fufiicient  to  pay  the  fecond 
debt,  the  creditor  might  profecute  him  for  the 
crime  of  (lei  I ionate  or  fraud,  becaufe  he  did  not 
give  him  notice  of  the  precedent  mortgage.  Dig. 
13.  7.  36.  1. 

By  the  civil  law,  fays  Mr.  Fonblanque^  the 
mortgage  was  properly  a  fecurity  only  for  the 
debt  itfelf,  for  which  it  was  given,  and  the  con- 
fequences  of  it,  as  the  principal  fum  and  intereft 
with  the  cods  and  damages  laid  out  in  preferving 
it,  and  did  not  involve  fuch  effe£is  as  that  the 
heir  of  a  mortgagor  alfo  indebted  by  bond  to  the 
mortgagee,  ihould  not  redeem  without  alfo  pay* 
ing  the  bond  debt,  and  fuch  like  provifions  known 
to  our  courts  of  equity  (5). 

(4)  Et  fine  fcrtptura  fi  convenit  ut  hypothecs  fit^  &  pco» 
bar!  poterit.res  obligata  erit.  Pig.  lib.  20.  tit.  !•    fee.  4 
Sec  C.  8.  18.  ri. 

(5)  He  quotes  Dig.  lib.  13.  lib.  7.  (^.  9,  I  think  hi 
is  miflakcn,  and  am  fupported  by  Code  8.  27.  I.  which 
fays  direclly  the  contrary,  fi  in  pofieffione  fiieris  oooftitutui) 
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The  twentieth  book  of  the  Digfts,  and  the 
eighth  of  the  Code,  furnifh  our  knowledge  of  the 
civil  law  upon  the  fubjed  of  mortgages :  all 
things  which  might  be  bought  or  fold  (which 
things  were  faid  to  be  in  commerce),  might  be 
fubjeft  to  a  pledge  or  hppotheque,  lands,  houfics, 
.  movea])le  goods,  debts  and  a6lions  (()),  and  other 
rights,  Dig.  20.  1.9.  but  tools,  and  impleml^nts 
of  hu{bandry,  could  not  be  hypothecated,  Code 
18.  17.  8.  and  the  dotal  farm  of  a  wife  could  not 
be  mortgaged,  even  with  her  confent. 

The  mortgagee  might  have,  by  agreement,  the 
profits  of  the  property  pledged,  for  the  intereft 
of  his  money,  which  was  called  pa^lum  anjichre- 
feos  ;  but  the  mortgagor,  though  he  might  cove- 
nant, that  on  failure  of  payment  the  property 
ihould  be  fold,  yet  was  not  by  law  allowed  to 
covenant,  that  it  fliould  be  abfolutely  forfeited 
to  the  creditor,  who  might  otherwife,  taking  ad- 
vantage of  his  neceffities,  get  poffeflion  of  a  large 
property  mortgaged  for  a  fmall  debt.  See  Dig. 
20.  1.  11.  1.  and  Code  8.  35.  3. 

The  mortgagor  might  indeed  covenant  that  his 
creditor,  on  failure  of  payment,  ihould  have  the 
thing  mortgaged  at  a  fair  valuation,  repaying  the 

nifi  ea  quoque  pecunia  tibi  a  debitore  oSeratur  vel  rcddatur, 
qu2b  fine  pignore  debetur  (quam  mutuam  Jimplicitur  accepit) 
rcftitucrc  non  cogeris,  &c.  &c.  Nor  docs  the  Digeft 
quoted  by  him  fay  it  (ball  be  fecurity  for  nothing  mon. 

(6)  Our  law  differs  as  to  debts,  actions,  or  chofcs  in 
^Aion  \  they  cannot  by  oun  be  transferred. 
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difference,  if  the  ^-aliie  exceeded  the  debt,  and 
the  mortgagee  could  not  be  legally  bound  by  any 
agree:ncnt  not  to  fell  at  all. 

The  law  therefore  conCdered  three  cafes,  and 
provided  accordingly  :  1.  ^Vhere  a  pom-er  of  falc 
had  been  included  in  the  original  mortgage. 
S.  Where  it  had  been  expiefsly  excluded.  3, 
Where  there  was  nothing  mentioned  upon  the 
fubjeA.  In  the  firfi  cafe,  no  notice  was  neceflary 
to  the  creditor  before  the  fale ;  in  the  fecx>nd9 
the  thing  might  be  fold,  but  three  notices  were 
to  be  given,  at  certain  ftated  inter\'als:  in  the 
latter,  notice  was  to  be  given,  and  two  years 
muft  have  elapfed  from  the  time  of  that  notice, 
before  the  fale  could  be  made  (7) ;  but  in  none 
of  thefe  cafes  does.it  appear  to  have  been  neccf- 
fary  to  go  into  any  court,  or  to  apjily  to  any 
magiftrate  to  authorize  the  fale,  which  ii*as  done 
by  the  private  authority  of  the  creditor,  and  the 
implied  confent  of  the  debtor  (8).     All  thefe  cafes 

(7)  Mr.  Fonblanque  fays,  bo  rule  appears  to  have  pre- 
vailed in  the  civil  law  reftriclive  of  the  time  of  redemption; 
be  muft  mean  no  fuch  rule  as  is  adopted  by  our  courts  o^ 
equity,  of  length  of  lime  being  pleadable  in  bar  of  re- 
demption, but  he  docs  not  mean  that  he  could  not  be  fore- 
clofcd  in  the  manner  in  text. 

(S)  Afr.  Powel  fays,  that  the  pi;;noratitiotts  aAion  wis 
again  ft  rhe  pfrfon  of  the  debtor,  to  fcireclofc  him,  when  the 
pledge  was  already  in  the  pofTcffion  of  the  creditor.  Mr. 
Powcl  is  ccrtairly  miitaken  in  tliinking,  that  any  fuch 
action  v us  r..*cc*Ta; y  to  crjiblc  the  creditor  to  fell,  or 
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fuppofe  a  time  of  payment  appointed,  but  if  no 
time  mentioned,  the  thing  might  be  fold  imme- 
diately;  here,  however,  reafon  and  a  praetorian 
court  would  have  intervened,  and  obliged  a  rea- 
fouable  dela}-.     See  Dig.  1 3.  7.  1 8.  and  Code  8. 
S8.   4.    and  34.    3.    and  Inftit.  quibus  alienare 
licet.     If  the  mortgagee  had  been  in  poffeffion, 
or  in  any  way  recovered  his  debt  out  of  the  rents 
or  profits  he  could  not  fell ;  if  he  did,  in  fuch 
cafe  the  fale  could  be  refcinded  or  not,  accord- 
ing as  the  buyer  was  or  was  not  conufant  of  the 
fraud. 

Pledges  or  mortgages  were  alfo  divided  into  ge- 
neral and  particular.  In  a  general  mortgage  of  a 
perfon's  whole  property,  things  abfolutely  necef- 
fary  for  the  fupport  of  life,  did  not  pafs.  Dig.  20. 
1.  6.  7.  but  it  extended  to  all  future  acquifitions, 
even  without  any  expreft  agreement.  Code  8.  17. 
9.     If  a  particular  thing  was  pawned,  everything 

he  had  occafion  to  apply  to  a  court,  nor  was  the  pignorati-* 
tious  adion  of  that  nature  at  all;  it  was  properly  an  adlion 
given  to  the  debtor  againft  the  creditor  to  recover  the 
pledge,  the  debt  being  fatisiied ;  and  thpugh  die  creditor 
had  a  contrary  aAion  of  the  fame  nature,  it  was  for  very 
different  purpofes,  as  (hall  be  (hewn  in  the  fequel.   In  fome 
cafes,  however,  the  creditor  feems  to  have  been  obliged  to 
apply  to  a  court  of  juftice  for  power  to  fell,  when  the  debtor 
could  not  be  found,  fo  as  to  be  ferved  with  proper  notices 
of  fale,  Code  8.  34.  3.  and  it  (hould  feem  as  if  he  might, 
if  he  pleafed,  make  a  voluntary  application  to  a  court  ia 
any  cafe,  if  he  preferred  that  method  to  the  one  by  private 
notice,  from  the  language  of  Code  8.  34.  3.  de  jure  domihii 
impetiando. 
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Aat  was  the  produd,  or  part  of  it,   if  it  continu^ 
in  the  fam^  ftate,  and  was  ot  the  fame  nature, 
was  contained  in  the  obligation  (9).     If  poffeffion 
was  not  given,  all  the  property  of  the  debtor  wis 
impliedly  pledged  to  prevent  frauds  on  his  part 
in  felling  the  thing  mortgaged,  Dig.  20.  1.  13. 
llie  mortgagee  in  poffcflion  was  obligeil  to  anfwer 
not  only  for  grofs,  but  even    light  negligence, 
but  not  tor  the  lightfft  fault  (10).     But  he  was 
not  bound  to  anfwer  for  inevitable  accidents,  un- 
lefe  they  were  occafioncd  by  his  means ;  he  was  to 
account  for  the  profits,  and  if  he  had  been  fatif- 
ficd  out  of  the  profits,  the  mortgage  was  at  an 
end,    and  the  pofleflion  might   be  redemandcd. 
The  mortgagor  was  obliged  to  allow  in  account, 
all  neccHkry  cxpences  laid  out  on  the  premifes, 
but  whether  improvements    fhould  be   allowed, 
depended  upon  cirrumfiances.     In  general,  thofe 
\  which  really  inrrcafed  the  value  of  theeftate  were, 
merely  ornamental  were  not.      The  firft  money 
paid  the  creditor  was  applied  in  difcharge;  firft,  of 
the  intereft,   and  afterwards  of  the  principal ;  and 
in  cafe  of  a  fale,   if  moveables  and  immoveables 
had  been  pledged,  the  moveables  were  to  be  fold 
firft,  and  if  fufficient  to  pay  the  debt,    the  im- 
moveables were  not    to  be  touched  ;    the  only 
inftaoce   almoft    of   any  diftindion  in  the  civil 
law  refembliug  ours,  between  real  and  perft>nal 

(9)  Sec  I  Atk.  477. 

(10}  As  to  thefe  diftia(SUofls>  fee  Jones  on  BailoieAts. 
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eftates  (11).     Special  pledges  alfo  were  to  be  fold 
before  general  ones. 

Another  divifion  of  mortgages  or  pledges  was 
into  exprefs  or  tacit.  Tacit  were  thofe  intereiU 
of  the  exchequer  in  the  goods  of  the  fubjeft,  as 
fecurity  for  the  public  taxes — of  the  landlord  in 
the  thing  leafed  for  his  rent— of  the  pupil  in  the 
property  of  his  guardian — of  the  wife  in  the  goods 
•of  her  hufband  to  the  amount  of  her  dowry — of 
the  repairer  of  a  houfe  in  the  houfe  repaired,  with 
fome  few  others  of  lefs  note.  It  is  obfervable, 
that  the  cafe  of  a  mafter  of  a  fhip-contracl  is  not 
mentioned,  though  it  has  been  faid(12),  that 
every  contra6l  of  the  mafter  tacitly  binds  the  fliip, 
and  argued  by  analogy  from  the  repairer  of  a  houfe, 
but  Gail  denies  the  analogy. 

The  mortgagee  out  of  poffeflion  might,  on 
failure  of  payment,  obtain  polTeffion  by  the  hypo- 
thecarious  aftion :  the  mortgagor,  when  polTef- 
fion had  been  delivered  might  (on  the  debt  being 
paid  or  fatisfied  out  of  the  profits)  reclaim  it  by 
the  pignoratitious  ad  ion ;  a  counter  pignorati- 
tious  action  was  given  to  the  creditor,  where  the 
pledge  having  remained  in  debtor's  hands,  the 
creditor  could  not  recover  it,  but  fued  for  the 
value ;  the  mortgage  was  aifefted  by  the  privileges 
of  certain  creditors,  as  if  mouey  was  lent  to  buil4 

(xi)  Sec  D.  50.  17.  23.  13.  7.  8.  and  35.  Dig.  42.  x. 
15.  2. 

(12)  2  Lord  Raymond,  805, 
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or  rcpzit  a  hmifc  which  was  afterwards  mortga^d 
to  another^  the  lender  had  a  tacit  Hen  or  pledge 
on  the  lioufe,  and  was  preferred  to  the  exprefs 
mortgagee ;  fo  the  landlord's  claim  of  rent  was 
preferred,  but  the  claims  of  the  exchequer  had 
no  fuch  privilege  of  being  preferred  to  a  mort* 
gage,  though  they  were  to  a  fimple  debt,  and 
the  mortgage  debt  alfo  took  place  of  many  claims 
which  had  privilege  of  other  debts,  fuch  as  funeral 
expenccs,  &c.  (13)  thefe  not  being  coniidered 
like  thofe  above-mentioned  to  be  tacit,  but  dire^ 
liens  upon  the  mortgaged  property. 

The  fourth  title  of  the  20th  book  of  the  Pan- 
defls,  and  the  1 8th  of  the  eighth  of  the  Code, 
treat  of  the  order  and  priority  of  mortgages  ;  the 
cafes  put  arc  many  and  various,  and  do  not  ieeui 
materially  to  differ   from  the  provifions  of   our 
own  law.  A  fubfequent  mortgagee  could  of  courfe 
receive  nothing,  till  a  former  had  l)een  paid  his 
principal,   intcreft,  and  cofts    but  he  might  buy 
off  the  forn^.er,  and  fo  protecl  or  confirm  his  own 
title  (l-i).   We  have  before  obfcrved,  tha:  a  mort- 
gagee mij^ht  tack  another   incumbrance  to  his 
mortgage,  and  if  he  lent  more  money  by  way  of 
further  char^^e  on  the  eftate  mortgaged,  he  was 
preferred  as  to  this  charge  alfo,  before  a  mort- 
gagee created  in  the  intermediate  time  (1  J).   Dig. 

(13)  Sec  Dig.  20.  2.  I.  &  II.  7.  45. 

(14)  See  2  Vent.  337.     2  Vcrn.  is6-     i  Bro.  63, 

(15)  Compare  this  with  the  cafe  of  Fraine  t;.  Cole,  in 
chancery,  1783,  cited  by  Mr.  Woodefon  in  his  Lcfiure 
00  Mortgages, 
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20.  '4.  3.  In  fome  cafes  the  fubfequent  mortgagee 
was  preferred,  e.  g.  if  his  mortgage  had  becii 
made  for  the  prefervation  of  the  pledge  itfelf,  as 
for  the  repairs  of  a  fliip,  if  that  had  been  the  fecu- 
rity(lb);  in  tlic  l6th  fe6lion  of  the  4th  title, 
20th  book  of  the  Digefts,  a  cafe  is  reported  of  a 
third  mortgagee,  who  having  defeated  the  firft  in 
a  fuit,  and  proved  the  weaknefs  of  his  claim, 
claimed  therefore  himfclf  priority  to  the  fecond^ 
who  had  been  no  party  to  the  fuit ;  it  does  not  feem 
very  reconcileable  with  the  wifdom  of  the  civil 
law,  to  have  dated  it  as  a  ferious  qneftion,  but  it 
ferves  to  flievv^  that  this  fpecies  of  property  feems 
to  have  been  as  produdive  of  controverfy  with 
them  as  among  us. 

To  enter  more  into  detail  upon  their  law  of 
mortgages  would  be  foreign  to  my  prefent  plan. 
I  ihall  conclude  with  obferving,  that  the  affign- 
raent  of  mortgages  is  frequently  mentioned,  under 
the  name  of  fubrogation  or  ceflion,  and  that  a 
fecond  mortgagee  could  not  fue  without  fatisfy- 
ing  the  former  (17), 

(i6)  Hypothecation  of  (hips  is  by  the  civil  law. 

(17)  Mr.  Fonblanque,  in  a  note  on  book  3.  ch.  3.  of 
the  Treatife  of  Equity,  obferves,  that  the  pofition  laid 
down  by  Lord  Hardwicke,  and  now  undifputed  ^viz.  that 
a  third  incumbrancer,  without  notice  of  a  fecond,  taking  in 
the  firft,  fliall  have  fati$fa6lion  before  the  fecond),  could 
not  hold  in  any  countries  but  thefe,  becaufe  the  jurifdi£lion 
of  law  and  equity  is  adminiftered  in  different  courts^ 
yet  I  think  it  held  at  Rome  in  the  fame  court.  I  ihould 
hefitate    long    before    I    controverted   the   authority   of 

VOL.  I.  P 
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Mr.  Fonblanque,  if  this  be  controverting  it,  for  perhaps  be 
fpeaks  of  modern  Europe  only ;  his  refpedability  is  deferv^v 
edij  confiderable,  and  every  lawyer  has  experienced  the 
utility  of  his  commentary ,  but  I  am  fupported,  I  think, 
by  Heineccius,  in  his  comment  upon  the  aoth  book,  4th  part 
of  the  Pandeds,  J^ui  p$tioris  in  pigndre^  where  he  fays, 
hjrpothecarium  pofteriorem  priori,  five  volenti  five  invito 
folvere  vel  ofTerre  pecuniam,  pofle;  eo  fa^o  jus  omne  pig- 
noris,  immo  ipfum  jus  pralationis^  in  ipfum  transfer!,  &c. 
The  reader  mud  he  aware,  that  \  could  load  the  work,  like 
Dr.  Ayliffe,  with  an  infinity  of  queftions  in  the  civil  law 
between  mortgagor  and  mortgagee,  or  the  ai&giiees  of  each, 
as  well  as  between  two  mortgagees,  where  firft  brought  by 
the  latter  to  an  account,  if  I  thought  they  could  afford 
either  amufement  or  in(lru£lion  to  the  modern  lawyer.  The 
civil  law  of  mortgages  is  much  referred  to  in  Ryall  «. 
^owlcs.    2  Vcfey,  p.  169. 


(  «n    ) 


CHAPTER  V. 


OF  ESTATES  IN  JOINT  TENANCY,    COPARCENARY, 

AND  COMMON. 


OF  REMAINDERS  AND  REVERSIONS. 

Upon    the   fubjeas  of  this    chapter  I  ihall 
have  occafion  to  fay  very  little,  for  a  reafon  veiy 
well    and    briefly   exprcfled    by   Mr.   Woodefon, 
Avhen  he  is  fpeaking  of  the  refined  fpeculations  of 
the  civilians  upon  the  nature  of  contrads,  which 
is,  that  the  thoughts  of  the  Roman  jurifts  were 
not  immerfed  and  entangled    like  thofe  of  the 
early  lawyers  of  this  country,    in  metaphyfical 
and  abftrufe  fubtilties,  applied  to  landed  eftates. 
We  fliall  find  therefore  among  them,  none  of  the 
nietaphyfical   diftindions    between    the  feifin    of 
joint  tenants  and  tenants  in  common,  nor  any 
elaborate  niceties  about  vefted  and    contingent 
reu^ainders.     Joint  eftates  of  neceffity  they  had  : 
as  all  property  gavelled,  the  takers  by  defcent^ 
of  courfe,   were  coparceners.    Of  tenancy  ih  com-» 
mon^  little  mention  is  made   (probably  becaufe 

p  S 
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they  confidered  it  too  plain  a  fubjeft  to  require 
illuftration)  enough  however  to  (hew  us,  that  it 
was  favoured  with  them,  even  more  than  with 
us  ;  for,  ftriQly  fpeaking,  joint  tenancy  could 
not,  by  the  civil  law,  be  created  by  deed  or  inter 
vivos  at  all,  but  only  by  will. 

The  points  to  which  they  have  chiefly  attended, 
are  the  jus  accrefcendi  and  the  right  of  partition  ; 
the  jus  accrefcendi,  is  the  very  fame  term  which 
is  applied  to  the  right  of  furvivorfliip  by  our 
ancient  lawyers  (1).  This  jus  accrefcendi  had 
place  between  coheirs,  and  between  joint  devifees 
or  legatees,  but  not  in  fervices,  nor  among 
merchants,  nor  in  donations  or  grants  inter  vivos, 
.  except  they  flowed  from  the  emperor,  nor  in  fub- 
ilitutions  in  truil,  but  in  dired  fubftitutions  it 
had  (2). 

(i)  See  2  Black.  Com.  p.  193.  and  Mr.  Chriftian*s  note 
thereon. 

(2)  See  Cede  10.  14-    Dig.  32.  3.  89.    Code  4.  37.  3. 

Though  there  was  jus  accrefcendi  between  legatees,  this 
only  means  where  one  died  before  teftator,  or  would  not 
accept  his  part,  for  if  both  outlived  him  there  was  no  fur- 
vivorfliip between  legatees,  and  the  fame  is  our  ecclenafti- 
cal  law.  See  Swinburne,  part  i.  fee.  7.  and  2  Lev.  209. 
our  law  agrees  as  to  merchants. 

A.  makes  two  executors,  B.  and  C.  appointing  them 
reliduary  legatees — B.  dies,  the  whole  (hall  furvive  to  C. 
Cray.-z/.  Willis,  2  P.  Williams,  p.  529. 
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The  aftion  communi  dividundo  lay  by  one  joint 
tenant,  or  T.  in  common  againft  another,  to 
oblige  him  to  divide  the  joint  property,  which 
was  called  rei  communio.  But  if  the  holders  of 
the  joint  eftate  were  coparceners,  or  coheirs,  their 
remedial  a6tion  in  this  cafe  was  called  familiar 
ercifcunda;.  See  3  Infi.  tit.  28  If  a  thing  could 
not  conveniently  be  divided,  the  whole  might  be 
adjudged  to  one,  he  paying  the  other  the  value 
of  his  part ;  or  if  matters  could  not  otherwife  be 
fettled,  the  whole  muft  be  expofed  to  Tale.  Code 
3.  37.  1.  and  D.  8.  4.  5. 

If  the  united  property  was  in  unequal  ihares,  the 
greater  fliare  might  be  charged  with  a  fervice  to 
the  other,  D.  2.  10.  22.  3.  and  every  fhare  ftood 
as  a  warrantly  to  the  title  of  the  others.  C.  3.' 
36.  14.  • 

The  title  deeds  of  an  eftate  in  common,  might 
be  ordered  by  the  judge  to  be  left  with  him  that 
had  the  beft  part,  and  that  the  others  ihould  have 
authentic  copies,  or  if  all  had  equal  intereft,  the 
judge  might  nominate  a  perfon  to  keep  them 
fafely  in  his  cuftody.  Dig.  10.  2.  5. 


REMAINDERS  AND  REVERSIONS. 

In  (iridnefs,  or  by  any  direft  mode  undoubt- 
edly, as  we  have  repeatedly  obferved,  there  could 
be  no  fuch  thing  either  as  entails    or   reraain- 
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ders  (3).  Nor  did  the  ufual  fubftitutions  fignify  any 
thiug  fimilar,  they  were  vulgar  or  pupillary,  the 
vulgar  fubTtitution  fignifying  the  appointment  of  a 
fubftitute  in  cafe  the  beir  at  law,  or  original  de\i- 
fec,  would  not  accept  the  hetrfliip ;  the  other  pro- 
vkling)  that  in  caie  a  minor  fon  would  not  accept 
the  faehihip,  or  having  done  fo,  should  die  under 
age,  the  appointee  of  the  father  fhould  come  in 
his  place ;  to  which  may  be  added,  the  quafi  pu- 
pillary, differing  from  the  laft  only  in  its  objed, 
being  an  ideot  or  lunatic,  whether  minor  or  not. 
But  I  am  fupported  by  Mr.  Wood  and  the  French 

(3)  In  thinking  that  they  could  even  indireflly,  I  have 
to  combat  not  only  Mr.  Gibbon,  but  Dr»  Adam  Smttby 
vho,  on  the  Wealth  of  Nations,  book  2.  ch.  3.  p.  1 66. 
treats  with  contempt  thefe  fidions,  as  he  fuppofes  them,  of 
the  French  lawyers  ^  lie  fays,  neither  fidei  commifla,  nor 
fubftitutions^  refcmbled  entails.  Or.  Hali&x  is  at  iflue 
with  him,  for  he  fays  they  did. 

I  think  I  have  conceded  too  much  to  my  refpc£l  for  Mr. 
Smith  and  Mr.  Gibbon,  by  granting  in  the  text  that  pupiU 
kiry  fubftitutions  dkl  not  refemble  remainders  ;  in  fome  in- 
ftances  furely  they  did  ;  what  is  a  devife  to  a  kOj  and  if  he 
die  under  age  to  a  ftranger,  but  a  contingent  remainder  as 
to  the  latter  ?  and  did  not  the  famous  cafe  of  Curius  and 
Coponius,  argued  by  no  lefs  men  than  Scaevola  and  Craflus 
(  which  Lord  Mansfield  has  peculiarly  noticed)  rcfped  a  re- 
mainder: That  was  a  devife  to  a  child  with  which  the 
wife  was  fuppofed  to  be  pregnant,  and  if  fuch  diild  died 
under  age,  then  a  devife  over.  Cic«  de  Oratore^  lib,  I. 
Burr,  1623. 
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juri(ls>  in  thinking  that  fidei  commiiTary  fubftitu^ 
tions,  often  correfponded  to  out  remainderSi^and 
what  I  corifider  much  more  than  either,  I  think 
i  am  fupported  by  paflTages  in  the  Code^  The 
Pandefts,  lib.  28.  tit  6.  fee.  g3.  fpeak  of  crof$ 
remainders,  qui  plures  hairedes  infiituit  ita  fcrip- 
fit,  eofque  otnnes  invicem  fubjiituo ;  but  what  I 
chiefly  rely  upon  is,  tlie  6th  book  and  4fid  title 
of  the  Code ;  there,  among  other  things,  this 
cafe  is  put,  fi  frat-^r  tuus  poftquam  patri  baeres 
extitit,  pubes  jam  faftus  deceflit,  ex  pupillari  fub- 
flitutione  tibi  hsereditas  ejus  delata  non  eft.  Sed 
fi  verbis  fidei  commifli  aliqua  parte  teftamenti 
confirmata  eft,  fidei  commiiTum  ab  haeredibus  pe- 
tere  non  prohiberis. 

Now  fincty  as  Mr.  Gibbon  fdySj  the  power  of 
the  tejlator  capired  with  the  exiftence  of  the  tejia- 
mentf  and  the  heir  who  accepted  acquired  an  abfo- 
lute  dominion  over  the  property,  how  in  this  cafe 
could  the  brother  have  fucceeded  but  as  a  remain- 
der man,  by  virtue  of  the  truft  created  by  the 
father's  will  ? 

Rever/wnsy  literally  fpeak ing,  th^  Romans  muft 
have  had,  but  not  in  our  feodal  fenfe  of  them, 
nor  with  their  feodal  confequences,  fuch  as  the 
incidental  rights  of  the  reverfioner  refpefting 
rents,  and  the  peculiar  modes  of  the  defccnt  of 
reverfions,  which  introduce  them  with  us  to  tlie 
particular  notice  of  legal  writers. 

We  have  now  defcribed  the  nature  and  divifions 
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of  things,  and  the  feveral  kinds  of  eftate  or  in- 
tereft  that  might  be  had  in  them.  We  fliall  pro- 
ceed in  the  enfuing  chapter  to  confider  the  title*^ 
to  things ;  not  firft  to  things  real,  then  peifonal, 
as  Sir  William  Blackftone  has  been  forced  to  do 
by  the  genius  of  our  law,  but  according  to  the 
mode  of  the  civil,  to  both  together — to  things  in 
general. 


(     317    ) 


CHAPTER  VI. 


LAW  OF  DESCENTS. 

The  Roman  law  of  defcents  is  worthy  of  our 
attention,  as  our  rules  refpe6ling  the  devolution 
of  perfonal  property  have  been  in  a  great  meafure 
borrowed  from  it,  and  as  it  has  been  frequently 
recurred  to  in  our  municipal  courts,  in  contro- 
verfies  refpeding  diftribution  and  adminiftration. 

(1). 

(i)  That  the  ftatute  of  diflributions  has  been  copied 
from  the  civil  law  fome  have  denied ;  but  Lord  Hardwicke, 
in  the  cafe  oY  Wallis  and  Hodfon,  2  Atk.  115,  exprefsly  - 
fays,  what  the  mafter  of  the  rolls  (Prec.  in  Chancery,  S94.) 
had  faid  before,  that  the  ftatute  of  diflributions  is  to  be  con*< 
ftrued  by  the  rules  of  the  civil  law.  Upon  this  fubjed  then 
no  one  will  deny,  that  a  knowledge  of  the  civil  law  is  ufe- 
ful  and  neceflary. 

That  this  celebrated  ftatute  was  prepared  by  a  very  emi- 
nent civilian,  Sir  Walter  Walker,  every  one  knows  j  but 
Sir  Wm,  Blackftone  has  chilled  a  little  our  fpirit  of  enquiry, 
by  coldly  faying,  that  it  b«ars  fome  refemblancc  to  the  Ro- 
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But  before  this  law  can  be  perfeftly  unclerftood, 
it  will  be  neceflary  to  explain  (what  has  been  fre- 
quently before  alluded  to)  the  nature  of  the  Ro- 
man heir  or  heirfhip.  The  meaning  of  an  heir,  in 
the  civil  law,  was  very  different  from  the  fignifi- 
cation  of  the  word  in  ours  ;  they  applied  the  name 
both  to  him  who  took  by  defcent,  and  to  him  who 
took  by  will,  and  to  the  heirfhip  by  defcent,  annexed 
ideas  utterly  unknown  to  our  law.  Their  lingular 
conception  of  an  heir  was  this,  that  he  was  one 
and  the  fame  per/on  with  the  deceafed ;  that  he 
reprefented  him  perfonally  ;  and  his  reprefenting 
him,  with  refpecl  to  fubjefts  of  property,  did  not 
more  or  lefs  enter  into  the  Roman  notion  and  de- 
finition of  an  heir:  the  fucceifion  was  confidered 
not  as  a  right  of  fucceeding  to  property^  but  uf 
fucceeding  to  the  perfon  deceafed,  of  coming  in 
his  place  and  reprefenting  him.  The  perfon  own- 
man  law  of  fuccefHons,  ab  intedato ;  however,  as  he  fiib(c« 
quently  acknowledges,  that  the  dodrine  and  limits  of  re* 
prefentation  laid  down  in  the  ftatute  of  difiributions,  feem 
to  be  chiefly  borrowed  from  the  civil  law,  we  have  no  oc-> 
caiion  to  be  difcouragcd  in  the  purfuit,  and  may  perhaps 
impute  this  feeming  relu£tance  to  admit  the  received  opi«« 
nion,  to  an  anxiety  to  do  honour  to  the  ancient  Englifli 
law.  See  Black.  Com.  vol.  ii.  ch.  32.  The  reludbmce 
of  that  learned  judge  to  admit  our  debts  to  the  civil  law  fre- 
quently appears,  they  are  no  where  more  manifeft  than  in 
the  donatio  mortis  cauia.  Yet  even  as  to  that  he  onljr  fa)rs, 
that  it  fgem:  to  be  borrowed  from  the  civil  lawyers,  and  bo 
(hews  the  (ame  jealoufy  as  to  the  collat'to  bonorum. 
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ing  the  eftate  was  like  a  corporation  that  never 
dies ;  he  was  fuppofed  to  be  one  and  the  fame ; 
and  this  extraordinary  idea  of  an  heir  is  ingrafted 
into  the  Scotch  law,  and  is  the  parent  of  many 
confequences  therein.  This  may  be  illuftrated  by 
confulting  Lord  Kaimes's  Law  TraAs,  a  work  much 
fuperior  to  his  Principles  of  Equity  (2). 

Dr.  Chriftian,  in  a  note  on  the  fecond  volume 
of  Blackftone's  Commentaries,  very  well  and  briefly 
explains  the  Roman  heirfliip :  the  civil  law,  fays 
he,  confiders  father  and  fon  as  one  perfon,  fo  that 
upon  the  death  of  either,  the  inheritance  does  not 
fo  properly  defcend  as  continue  in  the  hands  of 
the  furvivor. 

From  this-  principle  many  curious  corollaries 
followed.  We  have  already  mentioned,  that  the 
anceftor  could  not  direQly  entail  the  eftate  or  name 
a  remainder  man,  though  he  might  by  the  cir-* 
cuito us  method  of  binding  the  heir  in  fhape  of  a 
truft ;  this  followed  from  what  has  been  faid,  for 
the  inheritance  being  eittirely  the  heir's,  and  per- 
fedly  in  his  difpofal,  any  future  heir  now  named 
by  him,  took^  place  of  any  other  heir  formerly 

(2)  With  a  view  to  thcfc  principles,  it  is  faid,  2  Vefcy, 
9iy  an  executor  was  an  heir  by  the  old  Roman  law ;  but 
this  I  think  leads  to  error,  for  an  executor  may  be  without 
any  bencfidal  intereft— a  mere  manager  of  the  property, 
and  truftee  for  others,  an  idea  unknown  to  the  Romans  till 
introduced  by  the  ecclefiaftics,  fometimes  for  charitable — 
femetimes  for  intcrefted  purpofes*— in  late  times  of  the  em« 
pure. 
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named  by  the  anceftor,  and  the  power  of  the  an- 
cefior  over  the  property  neceflarily  ceafed  with 
his  life,  and  could  not  be  exerted  or  extended  be- 
yond it. 

From  the  fame  principles  followed  the  celebrated 
rule  of  the  civil  law,  '*  Nemo  mori  poteft  ex  parte 
teftatus,  ex  parte  inteftatus,"  that  a  man  could 
not  die  partly  tcftate,  partly  inteftate,  becaufe  his 
reprefcnlative,  from  their  legal  identity,  muft  have 
all  his  property  ;  and  that  the  hares  fadus,  or 
devifee,  was  not  confidered  fo  much  as  taking  by 
purchafe  as  by  defceiit,  not  as  devifee  but  as  //«>, 
not  indeed  natural,  but  appointed,  yet  flill  an  heir. 

Hence  alfo  arofe  a  grand  diftin6lion  between 
their  law  and  ours  as  to  payment  of  debts ;  the 
creditors  of  the  deceafed  could  come  upon  his  heir, 
not  only  to  the  extent  of  the  aifets  he  had  by 
defcent,  but  alfo  upon  all  the  property  he  had  in 
the  world,  howfoever  or  from  whomfoever  he 
might  have  acquired  it.  As  this  might  often  be 
a  great  liardfliip,  no  man  was  obliged  to  take  by 
defcent  as  with  us,  and  even  a  fon  might  refufc 
to  be  heir,  or  he  might  take  a  year  to  deliberate 
whether  he  would  or  not.  But  in  later  times, 
things  Avere  put  more  on  a  footing  of  good  ienfe, 
the  heir  might  make  an  inventory  of  the  deceafed 's 
rfFe6b,  and  bj-  feparating  them  from  his  own, 
fm-een  his  other  property  from  debts  to  which  he 
was  a  firanger  (3).     If  no  perfon  would  take  the 

(3)  This  whole  fyftem,  both  in  principle  and  prafiice, 
long  prev^iiled  iji  Scotland.   See  Lord  Kaimes's  Law  Trit^. 
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heirfhip,  the  owner  of  property  miglit  oblige  his 
ilave  to  be  his  heir,  which  was  often  clone  in  ex- 
pectation of  flying  deeply  in  debt,  from  a  whimfi- 
cal  idea  of  avoiding  difgrace,  fince  the  goods  then 
fcized  bv  the  creditors  would  be  thofe,  nol  of  the 
extinft  mafter,  but  of  the  flave,  whofe  diflionour 
upon  this  occafion  was  always  compenfated  by  the 
donation  of  freedom;  heirs  therefore  were  either 
neceffariiy  as  the  flave  juft  mentioned,  or  fui  et 
fieceffurii,  as  the  fons  of  deceafed  (the  latter  epithet 
being  added,  becaufe  they  could  not  be  excufed 
without  application  to  the  prastor).  or  extranei^ 
ftrangers,  who  were  at  perfe6l  liberty  to  a6l  or 
not,  as  they  thought  fit  (4).  Having  thus  ex- 
plained the  heirfliip  of  the  civil  law,  and  having 
obferved  that  the  Roman  law  of  defcent  is  fo  far 
interefting  to  us,  as  it  gave  rife  to  our  law  of 
fucceflion  to  perfonal  eftatcs  and  order  of  grant- 
ing adminiftration,  and  furnifhed  hints  for  our 
ftatute  of  diftributions  (5),    it  feems  fupeifluous 

For  the  Roman  law  of  heirlhip,  fee  Inftitutes  de  Succefli- 
onibus  ab  Inteftato. 

(4)  Monfters  could  not  be  heirs  by  the  civil  law,  nor 
baftards,  to  the  father's  inheritance,  but  they  might  to  the 
mother's ;  indeed,  if  the  father  had  no  lawful  wife  or  child, 
the  baftard  with  his  mother  fucceeded  to  one-twelfth  each« 
Nov.  89.  ch.  8  and  12.     Cod.  6.  59.  5.     FJf.  i.  5.  14. 

(5)  Dr.  Chriftian  obferves,  that  though  it  is  faid  that  the 
canon  law  computation  has  been  adopted  by  the  law  of  Eng- 
land, yet  he  does  not  know  a  fingle  inftance  in  which  we 
have  occafion  to  refer  to  its  but  that  the  civil  law  com- 
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to  go  further  in  delineating  the  civilians'  canons 
and  rules  of  defcent,  than  their  ultimate  eftabliih- 
ment  and  ordination  by  Juftinian  (l>ecaufe  their 
fituation  at  that  period  alone  has  been  regarded 
by  our  laws),  without  reviewing  thofe  perplexed 
and  intricate  changes  which  they  pafled  through 
antecedently  to  his  reign.  I  fhall,  however,  fub- 
fequenlly  point  out  fome  of  the  principal  of  thefc 
to  the  reader's  attention. 

The  canons  of  defcent  or  fucceflion  adopted  by 
the  civil  law  differ  from  thofe  of  our  common  law, 
as  to  real  eftates,  in  ahnoft  every  particular,  as  will 
appear  by  the  following  comparifon. 

Firft,  All  property  (whether  what  we  call  real  or 
perfonal)  gavelled  and  defccnded  equally  among 
all  the  children  of  the  deceafed,  both  male  and  fe* 
male,  without  regard  to  primogeniture  or  fex,  with 
reprefentation  ad  infinitum.  Nov.  1 18.  ch.  1.  and 
Nov.  2C.  th.  29.    See  alfo  ^^'o()(l. 

Secondly,  The  right  of  inheritance  could  afcend 
as  well  as  defccnd;  the  rule  was  defended  by  the 
obligations  of  the  child  to  the  parent,  as  well  as 
by  the  fiippofition  of  ihc  eftate  having  often  pro- 
ceeded from  his  bounty :  better  reafoning  at  leaft 
than  I^rd  (Joke's  in  fupport  of  the  contrary  doc- 
trine, viz.  that  gravia  dcorfum  tcndunt. 

putation  is  of  great  importance  in  afcertaining  who  are  en- 
titled to  adminiftration,  and  to  the  didributive  (hares  of  an 
jnteftate's  perfonal  property.  Not?  on  2  Black.  Com. 
cli.  14.  p.  20fJ. 
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Thirdly,  Whereas  real  eftates  with  us  always 
go  per  ftirpes ;  at  Rome,  all  property  whatfoever 
defcended,  fometimes  per  ftirpes,  fometimes  per 
capita:  in  the  direft  defcending  line  always  per 
ftirpes ;  and  fo  among  collaterals  taking  by  way 
of  reprefentatjon,  where  any  perfon  (6)  of  equal 
degree  with  the  perfon  reprefented  ftill  fubfified; 
but  if  all  took  in  their  own  rights,  they  took  per 
capita. 

Fourthly,  In  their  method  of  computhig  de- 
grees, they  reckoned  not  as  we  do  from  the  com- 
mon ftock  downwards,  to  each  of  the  perfons  re- 
lated, or  to  the  moft  remote  of  them,  but  from  the 
perfon  a  quo  upward  to  the  common  ftock,  and 
then  downward  again  to  the  other  party  related ; 
a  diftin6iion  between  their  law  and  ours  familiar 
to  every  lawyer  (7) 

Fifthly,  No  fuch  rule  as  that  on  failure  of  lineal 
tlefcendants,  the  inheritance  ihall  defcend  to  the 
blood  of  the  firft  purchafer,  nor  any  conlideration 
liad,  whether  the  eftate  firft  came  by  fatlier  or  mo- 
ther's fide. 

(6)  Nov.  1 10.  c.  3.  Inft.  3.  I.  6.  A  brother  and  two 
nephews  qf  deceafed  took  per  ftirpes ;  but  if  no  brother 
alive,  the  children  of  brodiers  would  take  per  capita.  See 
Walfh  and  Walfli,  Prec.  in  Chan.  54.  and  a  Bl.  Com.  217, 
pStzvOy  and  Davers  v.  Dewes,  3  P.  Wms. 

(7)  Thus,  by  our  law,  firft  coufins  are  in  the  fecond  de« 
gree,  by  the  civil  law  in  the  fourth,  viz.  to  the  iather  one 
degree,  to  the  grandfather  two,  to  thf  uncle  tbrce,  to  hia 
c\^\d  a  coufin  four. 
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Sixtlilv,  The  half  blood  was  not  excluded,  thousrh 
poftponecl  to  the  wliolc,  as  we  Ihall  fee  hereafter. 

Seventhly,  The  agnati,  or  relations  by  the  fa- 
ther's fide  (8),  were  not  preferred  to  the  cognati, 
or  relations  by  the  mother,  though  they  had  been 
fo  until  the  diftinction  was  aholiihcd  bvJuftiniaii 
himfelf,  and  rightly,  fays  Sir  M'm.  Blackftone,  be- 
caufe  as  the  Roman  law  gave  no  preference  to 
males  in  lineal  fucceflion,  there  was  no  reafon  for 
preferring  them  in  collateral  (^). 

(8)  I  bow  to  Blackftone,  Ellis,  and  VV^xkI,  in  interpret- 
ing agnati  to  mean  relations  by  the  father's  fide,  yet  I  think 
that  was  not  always  the  meaning.  Heineccius  interprets 
them  to  be  per  virilis  fexus  perfonas  conjunAI;  Gibbon 
calls  them  perfons  connc£led  by  a  line  of  males.  Accord- 
ing to  tbcfc  diftindions,  I  fhould  fuppofe  that  the  (on  of  a 
father's  aunt  fhould  be  a  cognate,  not  an  agnate ',  and  in  the 
fecond  of  the  Inftitutcs,  the  fon  of  a  fifter  is  fpecially  trar.f- 
ferred  from  the  cognates  to  the  agnates. 

The  cognates  were  preferred  to  the  Gentiles :  by  the 
Gentiles  were  meant  thofe  of  the  fame  general  family  united 
by  one  common  name,  a  gens  like  a  tribe  or  clan  \  the  numcn 
markeJ  the  gens ;  the  cognomen  or  furname  the  particular 
branch  of  tliat  family.  Caius  Julius  Cxfar  was  of  the 
Julian  family,  and  of  that  branch  of  it  called  Csrfars;  the 
Julii  were  gentiles  to  him,  the  Caefars  agnates.  To  Publius 
Cornelius  Scipio,  Publius  was  the  pracnomen  correfponding 
to  our  chriftian  name,  Cornelius  the  name,  Scipio  the  fur- 
name,  i.  e.  he  was  of  the  Scipio  branch  of  the  Cornelian 
family :  fomctimes  an  agnomen  was  added,  as  to  him  Afri- 
canus.  The  wife  took  the  hufband's  name  as  with  us. 

(9)  Sir  William  fccms  to  forget  that,  in  collateral,  the 
relations  by  the  female  line  would  ev^n  at  Rome  carry  their 
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Having  thus  fliewn  how  very  different  their 
canons  of  defcent  were  from  ours,  I  proceed  to 
fketch  the  method  in  which  they  fearched  for 
the  heir  of  an  inteftate,  or  the  fucceffor  to  his 
eftate. 

1.  In  the  firft  place  fucceeded  all  his  children, 
by  equal  portions,  with  reprefentation  ad  infinitum, 
without  any  refpefl;  to  primogeniture  or  preference 
with  regard  to  fex. 

2.  If  no  defcendants,  the  father  and  mother, 
brothers  and  fifters  of  deceafed,  by  the  whole 
Wood,  ihared  his'  property  in  equal  portions 
(10). 

portions  of  the  eftate  into  another  name  and  family.  The 
Inftitutes  fay,  ^^  Commodius  'videbatur  ita  jura  conftitui,  ut 
*^'  plerumque  haereditates  ad  mafculos  confluerent."  Lib.  3* 
tib.  2. 

(lo)  Not  (b  by  our  law.  With  us  the  father  excludes 
not  only  the  mother,  but  the  brothers  and  fifters:  if  no 
fiither  alive,  the  mother  excluded  brothers  and  fifters,  until 
the  ftatute  i  James  II.  in  England,  and  William  III.  in 
this  country,  admitted  them  with  her.  And  fo  the  whole 
afcending  line,  as  Lord  Holt  obferves  in  the  cafe  of  BIack« 
borough  and  Davis,  i  P.  Wms.  51.  was  preferred  until  the 
ftatute  of  diftributions  ordained  that  a  nearer  collateral  Ihould 
be  preferred  to  a  more  remote  lineal :  in  that  cafe  the  grand- 
mother was  preferred  to  the  aunt,  both  as  to  adminiftratioo 
and  as  to  diftribution,  not  becaufe  in  the  afcending  line  of 
kin,  but  becaufe  Ihe  was  nearer  of  kin  accordix^  to  the 
computation  of  the  civil  law ;  for,  afitr  tbtjiatuu  of  diftru 
iutioMs^  her  being  ill  the  afcending  line  limply  would  not 
have  given  her  a  preference. 

VOL,  I.  a 
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3.  If  tlie  parents  of  intdlate  died  before  him, 
Ills  brotlicrs  and  fifters,  by  the  whole  blood,  canic: 
in,  in  preference  to  his  grandfather  or  grand* 
mother  (11). 

4.  If  Jbme  of  the  brothers  of  the  inteftate  by  the 
whole  blood  furvived  him,  but  otherii  were  dead, 
leaving  children,  thofe  chiltlrcn  took  per  ftirpe^ 
their  father's  refpeftivc  portions  jure  reprefenta- 
tionis:  but  if  all  the  brotlicrs  and  fifters  of  in- 
tcfiate  died  before  him,  the  right  of  reprefentation 
was  not  extended  to  their  children ;  in  that  cafe 
the  parents  or  neareft  afcendants  living,  however 
remote,  i^amc  in,  in  preference  to  the  nephews 
and  nieces  of  inteftatc,  or  any  other  collateral 
(12). 

(i  I )  The  rule  m  cmr  law  is  the  fame  as  to  perfona]  eftatc 
This  is  the  famous  qucftion  argued  by  Voet  againft  Docnat 
and  others.  Voet's  opinion  \s  confirmed  by  Lord  Hard- 
wicke,  and  eflablifhcd  as  law  with  us  in  the  cafe  of  Evelrn 
and  Evelyn,  3  Atkins,  762.  Same  cafe  is  reported  bv 
Ambler. 

(12)  We  have  obfcrved  in  the  preceding  note,  that  the 
"brother  was  preferred  to  the  grandfather ;  but  it  appears  br 
the  rule  above,  that  a  deccafed  brother's  fon  was  pcrftponed 
'to  him,  and  indeed  to  any  other  afcendant,  unlefs  there  wa$ 
Tome  other  brother  ftill  farviving.  This  feems  to  be  contra- 
dicted by  Wood,  who  fays  brothers  and  fifters  children  arr 
admitted  with  the  afcendants  in  the  right  line — ^but  I  think 
it  is  exprefsly  delivered  in  the  127th  Novel,  cap.  i.  which 
firft  gave  the  right  of  reprefentation ;  and  after  mentioniii{ 
diat  brothers  children  had  been  by  a  former  law  totally  ex- 
cluded, goes  on,  Si  moriens  relinquat  afceiidentiuin 
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5.  No  brother  or  fifterby  the  whole  blood  fur- 
viving  inteftate,    and  the  afcending  line  being 

qin^m,  &  fratres  qui  poffint  cum  parentibus  vocari,  &  alterius 
praemortui  fratris  filios  turn  cum  afcendentibus  et  fratribus 
vocantur  etiam  praemortui  tui  fratris  filii.  Upon  which 
Heincccius  thus  comments:  Si  foli  exiftcnt  germanorum 
liberi,  illi  ab  afcendentibus  £xcluduntur ;  and  Sir  William 
Blackftone  fays,  2  Comm.  p.  214,  he  apprehends  that,  by 
the  civil  law,  if /i// the  brothers  and  fiftcrs  were  dead,  their 
children  took  per  capita,  not  per  ftirpes,  in  their  own  right, 
and  not  jure  reprefentationis. 

Here  again,  I  apprehend,  the  rule  of  our  law,  as  to  per- 
fonal  eftate,  agrees  with  the  civil,  as  In  preferring  the  grand- 
father to  the  nephew  of  the  inteftate,  if  all  the  inteftate's 
brothers  are  dead,  but  not  other  wife.     It  does  not  indeed 
(flnce  the  ftatute  of  diftribations  was  made)  agree  with  the 
civil  law,  in  preferring  all  the  afcendants  in  fuch  a  cafe  to 
the  nephew,  becaufe  that  ftatute  prefers  a  nearer  collateral 
to  a  more  remote  lineal;   but  that  it  does  agree  in  pre. 
ferring  the  grandfather,  who  is  nearer  of  kin  where  the 
nephew  does  not  take  jure  reprefentationis,  appears,  I  think, 
from  the  cafe  of  Walfli  and  Walfli.     Prec.  in  Chan.  54. 
Keilway  and  Kcilway,  2  P.  Wms.  344.     Davers  v.  Dewes, 
3  P.  Wm«.  40.      Lloyd  v.  Tench,    2  Vcfey,  213.    and 
Stanley  v.  Stanley,    i  Atks.  455.     In  this  laft  cafe,  the 
chancellor  fays,  the  words  of  the  ftatute  of  diftributions  do 
iuppoTe  that  there  muft  be  fome  perfons  to  take  in  their  own 
fight,  and  others  by  way  of  reprefentation.     On  the  feme 
principle  in  the  cafe  of  Durant  and  Beftwood,  i  Atk.  454. 
an  aunt  and  nephew  were  decreed  equally  entitled,  becaufe 
equaUy  of  kin,  and  no  repre&nution  allowed,  no  brother 
being  alive.    It  muft  be  carefiilly  noted,  however,  that 
this  rule  does  not  extend  to  cafes  under  the  ikatute  of 
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fpent,  next  came  in  nephews  and  nieces  by  the 
whole  blood,  in  preference  to  brothers  of  the  in- 
tcftate  by  the  half  blood. 

6.  Brothers  and  fifters  by  the  half  blood,  ami 
their  children,  the  nephew  by  the  half  blood  ex- 
cluding the  uncle  by  the  whole  (13). 

William  III.  which  enabled  brothers  and  fifters  to  (hare 
with  a  mother.  In  the  fame  cafe  of  Stanley  and  Stanley, 
nephews  and  nieces  of  inteftate  were  decreed  to  ibarc  with 
his  mother  and  widow,  though  no  brother  or  filter  of  the 

inteftate  living. 

(13)  I  have  taken  thefe  two  lall  rules  of  fiicceffion  ver- 
batim from  Wood,  not  being  able  to  fatisfy  myfelf  from  the 
original  authorities,  though  it  Teems  fomewhat  difficult  to 
fee  the  rcafon  of  them,  or  to  reconcile  them  with  the  pre- 
ceding; for  if  there  was  no  reprefentation  where  all  the 
brothers  were  dead,  why  (hould  the  nephew  be  preferred  to 
the  uncle,  any  more  than  he  is  with  us  in  fuch  a  cafe  i 
Perhaps  thefe  rules  fuppofe  a  brother  of  the  half  blood  at 
leail  to  be  ftill  living. 

Our  law  here  differs,  not  only  in  putting  uncles  and 
nephews,  where  the  nephews  take  in  their  own  right  and 
not  jure  reprefentationis,  on  a  footing,  but  alfo  in  not  poft- 
poning  the  half  blood,  or  making  any  difference  between  it 
and  the  whole  as  to  perfonal  eftate.  Sir  William  Blick- 
ilone,  in  his  note  on  this  fubjed  to  book  2.  ch.  32.  of  bis 
Commenuries,  feems  not  to  attend  to  this  preference  of  the 
whole  blood,  or  to  the  narrow  limits  of  the  right  of  ttprt* 
fenution.  Note  1  it  has  not  been  determined  that  the  half 
blood  ihould  fucceed  equally  with  the  whole  under  the 
ftatute  of  James  II.  faid  by  L.  C.  Wallis  and  Hodfom 
2  Atkyns, 
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7.  Other  collaterals  according  to  proximity. 

8.  Huiband  to  wife,  or  wife  to  hulband  (14). 

9.  The  exchequer  by  efcheat.(  15). 

Having  thus  dated  the  canons  of  defcent  as 
finally  regulated  by  the  novels ;  it  may  be  requiiite 
briefly  to  mark  how  the  law  ftood  antecedently  iu 
fome  remarkable  inftances,  which  occafion  mucb^ 
diverfity,  even  between  the  novels  and  the  infti- 
tutes,  which  were  previoufly  publifhed. 

By  the  old  law,  lineal  defcendants  through  a 
female  had  been  poftponed  to  all  collaterals,  but 
latterly  hud  their  remedy  with  the  prsetor. 


(14)  With  them,  therefore,  the  hufband  and  wife  did  not 
fucceed  to  each  other;  but  on  failure  of  all  the  other  relai* 
tions  of  each  party,  and  with  us  as  to  real  eftate,  they  can- 
not fucceed  each  other  at  all.  But  amongft  us  the  hulband 
has  an  exclufive  right  to  all  the  wife's  perfonal  property,  as 
well  as  to  adminiftracion  to  her,  without  being  obliged  to 
diftribute  among  her  next  of  kin  (See  2  Med.  20.  and  the^  ^  ^ 
cxprefs  words  of  the  ftatute  of  diftribution),  and  tbc  wife^^  ^^/^ 
furvivine  {bares  with  the  children  or  other  next  of  kin.        /ca  .<<--^ 

(15)  So  with  us,  the  crown  is  entitled  if  no  km  can  w 
found.  In  fuch  cafes,  therefore,  a  fuit  is  commenced  in  th^ 
eccledadical  court,  in  the  name  of  the  attorney-general,  for 
the  adminiftration,  &c.  If,  indeed,  the  want  of  kiaarifeth 
not  from  natural  events,  but  from  legal  ordinances,  as  e.  g* 
from  the  deceafed  being  a  baftard,  dying  without  a  wife  or 

.  children,  the  humanity  of  the  crown  ufually  fufFert  his  next 
of  kin  by  nature,  though  not  recognized  by  the  law,,  to  get 
adminiftration  as  the  appointees  of  the  attorney-general,  ot 
of  the  crown,  by  letters  patent.    Sec  3  P.  Wms.  32. 

a  3 
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There  was  originally  no  repreferitation  among 
collaterals.  The  novels  gave  it  as  far  as  brothers 
and  fifters  children,  but  this  was  Aibfequent  to  the 
a;ra  of  the  inftitutes. 

A  motner,  by  the  ancient  law,  did  not  fucceed 
to  the  eftate  of  her  children  ( 1 6),  nor  the  children 

(i6)  This  rule,  which  was  alfo  that  of  our  law  in  an- 
cient time"^,  as  to  perfonal  as  well  as  real  eftates,  has  given 
o'xarion  to  one  of  the  moft  celebrated  wits  of  modern  days, 
to  put  in  the  mouth  of  one  of  the  plcafaneft  creatures  of  his 
brai.i,  this  laughable  ob(crvvLt\on:  — I  can  net  be  ftrfuaded^ 
fays  he,  hut  that  the  Duchefs  of  Suffolk  was  fome  relation  t9 
her  fan.  To  undcrftr*nd  the  whole  wit  of  this,  the  reader 
snuft  perufe  the  following  ridiculous,  but  gravely  delivered, 
extradU  from  Swinburne : 

"  It  hath  not  only  been  a  queftion  amongft  the  bcft 
*'  lawyers  in  the  land,  whether  the  mother  be  of  kin  to 
**  her  child,  but  after  much  difputation  it  hath  alfo  been  ad* 
**  judged  in  the  negative,  viz.  that  the  mother  is  not  of 
"  kin  to  her  child,  in  the  cafe  of  the  Duchefs  of  Suffolk, 
*'  in  the  reign  of  Edward  the  Sixth.  What  the  rcafons 
**  were,  whereby  the  civilians  were  moved  to  be  of  this 
*'  opinion,  I  cannot,  fays  Swinburne,  eafily  conceive,  un- 
*'  Icfs  it  were  this,  that  tnaier  non  Tiumeratur  inter  con^ 
^^fan^uinjoSj  or  unlcfs  it  were  the  ancient  law  of  the  Twelve 
*'  Tables,  which  excluded  the  mother  from  fuccceding  to 
*'  the  inheritance  of  the  fon  or  daughter.  But  the  reafons 
**  which  moved  the  temporal  lawyers  to  be  of  this  mind 
**  wjre,  Firft,  bccaufe  lands  cannot  afccnd,  and  therefore 
"  they  concluded  the  fame  of  chattels.  Secondly,  bccaufe 
*^  the  children  are  of  the  blood  of  the  parents,  yet  are  not 
"  parents  of  the  blood  of  their  children.  Thirdly,  becaufe 
*^  the  father,  mother,  and  child,  though  three  perfons,  yet 
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to  the  eftate  of  the  mother.  But  by  the  Sc.turn 
Orficianum,  pafled  before  the  inftitutes,  the  chil- 
dren were  admitted  to  the  benefit  of  this  natural 
right ;  and  by  the  So. turn  TertuUianum,  alfo  prior 
to  the  inftitutes,  tlie  mother  could  fucceed  to  the 
children,  but  the  grandmother  could  not  till  th« 
1 1 8  novel. 

This  law  of  fucceffions,   though  from  it  the  fta- 
tute  of  diftributions  has  by  fonie  been  faid  to  be 
copied,  and  all  admit  a  fimilarity  in  many  refpefts, 
yet  contains  fome  ftriking  differences  from  that  re- 
markable aft  of  our  legiflature.     In  the  very  firft 
ftep  of  the  latter,   where  tliere  are  a  widow  and 
children,  tlie  widow  has  lier  legal  fliare ;  whereas 
in  the  Roman  law  fhe  did  not  come  in  until  all, 
even  the  collaterals,   were  exhaufted.     So  in  the 
next  ftep,  viz.  where  there  are  no  children,  flie  has 
a  moiety,  a  thing  unknown  to  the  Roman  law : 
if,   indeed,   neither  widow  nor  children,  then  the 
next  of  kin  are  to  be  inveftigated  and  looked  for 
according  to  the  rules  of  the  civil  law  (and  fo  in 
looking  for  an  admin iftrator),   with  this  difference 
only,  that  with  them  the  afcending  line  took  place 
of  all  but  brothers  and  iifters  ;  with  us,  as  we  have 
noted,  a  collateral  in  nearer  degree  takes  place  of 
an  afcendant  in  one  more  remote.     We  muft  add 
to  thefe  obfervations  the  following :  that  the  half 

<^  are  but  una  caro  one  flefh,  and  confequently  no  degree  o( 
<*  kindred  betwixt  them." 

J^ii/x  taUa  IfgifiS'^Umpirit  m  rifu  f 

Q  4 


232  OF  THE  RIGHTS  [Book  II. 

blood  is  not  poftponed  by  us,  as  with  them,  and 
that  we  admit  the  huiband  to  fucceed  to  the  ad- 
miniftration  of  the  wife's  perfonal  property,  in  pre- 
ference to  every  other  relation ;  whereas  Rome 
poftponed  him  to  them  all,  with  regard  to  every 
fpecies  of  her  property  ( I7). 

(17)  Befides  the  cafes  referred  to  in  the  foregoing  chajyter, 
whoever  wifbes  to  be  better  acquainted  with  the  ftatute 
of  diftributioos,  which  has  given  rife  to  as  much  contro- 
verfy,  and  as  many  doubts,  as  almoft  any  in  the  ftatute 
book,  and  which  Lord  Hardwicke  obferves  in  Stanley  v. 
Sunley,  i  Atk.  455.  to  have  been  moft  incorre£Uy  penned^ 
would  do  well  to  confult  amongft  others  Pett  t;.  Pett,  i 
Salk.   250.   which   determined  that  one  brother's   grand* 
children  cannot  ihare   with  another  brother's    children. 
Palmer  and  Elliot,  3  Mod.  51.  and  Carter  and  Crawley, 
Raymond,  496.  in  which  an  account  is  given  of  the  coo- 
tention  between  the  common  law  and  ecclcfiaftical  courts 
which  gave  rife  to  this  ftatute,  and  Edwards  v.  Freeman, 
2  P.  Wms.  441  •.  where  Sir  Jofcph  Jekyll  ftatcs  at  large 
the  occafion  of  making  ic,  which  was  in  £ivour  of  the 
praAice  of  the  fpiritual  court,  which  had  endeavoured  to 
force  adminiftratiMk  to  diftribute,  but  was  conftantly  pro- 
hibited by  the  temporal  court,  becaufe  it  would  have  been 
allowing  them  to  compel  the  execution  of  a  truft.     The 
endeavours  of  the  civil   courts   were  truly  laodable,  yet 
Lord  North  afcribes  them  to  finiftcr  motives*     T.  Rajrm. 

499- 


•  In  this  cafe,  and  Wallis  v.  Hadfoni  detenninad  thM  a  poftlmmoQi 
child  takes  under  the  ftatute,  accivding  to  the  oiTil  Uiv,  which  confidcn 
fuci  child  at  born,  as  to  every  thing  that  refpe€b  its  advanuge.  T^trc 
is  no  determ' nation  that  half  blood  fhould  take  e^jually  with  tb€  whok, 
wh.rc  the  cafe  is  under  the  ftatute  of  James  U 
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Befides  the  cafes  already  mentioned,  fee  that  of  Bowers 
V.  Littlewood,  i  P.  Wms.  593,  which  ruled,  that  between 
an  uncle  and  a  deceafcd  aunt's  fon,  the  latter  (hall  have  no 
fliare. 

Witter  V.  Witter,  3  P.  Wms.  10^.  that  ah  cftate  per 
autre  vie,  is  diftribu table  in  equity,  though  not  in  the  Ipi* 
ritual  courts. 

Durant  v.  Preftwood,  i  Atkyns,  454.  that  aunts  and 
nephews  are  in  the  fame  degree  of  relation  to  an  inteftate, 
and  equally  entitled  under  the  ftatute  of  diftributioas,  and 
in  fuch  cafe  no  right  of  reprefentation.— TJbey  muft  take  per 
capita,  not  per  ftirpes. 
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OF  TITLE  BY  OCCUPANCY. 

The  grand  divifion  of  titles  to  things  made  by 
Mr.  Jufiice  Blackftonc,  is  into  thofe  by  defcent 
and  thofe  by  purchafc.  Juftinian  divides  them 
into  thofe  originating  in  the  law  of  nature  and 
nations,  and  thofe  founded  on  civil,  municipal, 
or  pofitive  law. 

Under  the  former  he  enumerates  occupancy, 
acceffion,  and  tradition.  Under  the  latter,  pre- 
fcription,  donation,  fucccflTion  by  defcent,  by  will, 
or  by  grant  of  the  bonorum  pofleflio. 

The  doflrines  of  the  civil  law  on  the  heads  of 
occupancy,  acceflion,  or  tradition,  have  been 
with  his  ufual  pcrfpicuity  compared  with  oui*s  by 
Mr.  Juftice  Blackftone ;  and  what  Juftinian  fays 
upon  them  in  the  1.  chap.  2.  book  of  the  Infti- 
tutes,  is  fo  plainly  delivered,  and  fo  clearly  arrang- 
ed, that  nothing  but  a  culpable  and  ridiculous 
love  of  novelty  will  ever  induce  the  inftrudor  to 
depart  from  his  order. 

He  divides  occupancy  into  appreheufio,  feizing; 
and  inventio,  finding. 
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The  prey  acquired  by  hunting,  an^i  the  plunder 
by  M'ar,  formed  the  two  clafles  of  things  which 
might  be  appropriated  by  feizure.  Of  game  laws, 
it  has  been  obferved,  the  Romans  had  no  notion; 
they  knew  of  no  reftriftion  in  killing  game  as  to 
the  fportfman  or  the  fubjecl  of  his  purfuit  Every 
man  was  at  liberty  to  kill  any  beaft  or  bird,  feras 
iiaturie,  within  his  own  territories,  but  not  upon 
another  man  s  ground  without  confent  of  the 
owner  of  the  foil.  Thou2:h  a  beaft  was  wounded 
in  the  chace,  no  property  was  acquired  in  it  till 
taken  ;  and  in  game  taken  alive,  there  was  only 
a  qualified  property,  fo  that  if  it  efcaped  it  was 
liable  to  feizure  and  appropriation  by  the  firft  oc- 
cupant, unlefs  it  had  animum  revertendi,  or  dif- 
covered  its  owner  by  fome  mark  annexed  to  it, 
as  a  collar,  and  in  thefe  refpe6ls  our  law  agrees; 
fifh,  if  taken  in  public  rivers,  became  the  oc- 
cupants, but  not  if  taken  in  public  waters  or 
ponds  ( 1 ). 

As  to  feizure  in  war,  it  gave  in  the  opinion  of 
the  Romans,  provided  the  Avar  was  juft  (and  their 
ingenuity  eafily  found  pretexts  for  giving  it  a 
colour  of  juftice),    an  uncontrolled  power  over 

(i)  Juflinian  particularly  notices  bees  among  creatures 
wild  by  nature,  with  an  attention  which  fhould  feem  to 
ihew  that  honey  was  a  produce  of  much  more  confideration 
in  ancient  times  than  now ;  and  BraSon,  with  a  fimilar 
attention,  obferves  the  coincidence  of  our  law  with  refpcd 
to  thefe  animals. 
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the  perfon  of  the  captive :  his  immoveable  pro- 
perty was  transferred  to  the  public  or  conquering 
ftate ;  his  moveables  became  the  fpoils  which  con- 
tributed to  reward  the  private  warrior  (2). 

If  a  man's  goods  were  taken  from  him  by  rob- 
bers or  enemies,  and  afterwards  recaptured  or  re- 
covered, they  became  or  not  the  property  of  this 
new  feizer  or  occupant,  according  as  there  was 
or  was  not  at  tlic  time,  a  poflibility  left  for  the 
original  owner  to  recover  them.  See  Dig.  41.  1. 
44  (3). 

(2)  The  comparatively  mild  confequences  of  war  in 
modern  times,  (hew  in  horrid  contrail  the  barbarity  of  the 
Romans.  What  fhould  we  think  of  dragging  a  captive 
admiral,  or  general,  at  the  wheels  of  a  vi£tor*s  carriage 
through  the  ftreets,  expofed  to  the  infulti  of  the  mob,  and 
then  ftrangling  them  in  prifon  ?  Yet  fuch  was  thetr  condufl 
^vcn  to  wretched  princes,  and  to  beautiful  queens,  from 
Perfeus  to  Zenobia.  Their  unrelenting  purfuit  of  Hannibal 
and  Jugurtha  are  but  fpots  amongfl  the  thoufand  black  in* 
fiances  of  the  total  abfcnce  of  every  fpark  of  generofity 
from  their  mercilefs  policy.  Surely  nothing  but  the  early 
prejudice  excited  by  the  animated  colouring  and  beautiful 
compofitions  of  their  wonderfully  able  writers,  could  make 
us  fpealc  of  the  moral  charader  of  fuch  a  nation  with  en- 
thufiafm  and  admiration,  much  and  juftly  as  we  may  praife 
their  laws,  their  tafle,  and  their  genius. 

(3)  The  Jus  Poftlimini^/would  not  operate  in  Fngland, 
if  the  property  was  completely  changed,  quoad  third  per* 
fons  againft  re:aptors,  did  not  the  prize  adls  dirc£l  all  re-* 
captured  Britilh  property  to  be  reftorcd  on  falvage. 
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Invention,  or  finding,  was  either  of  things  that 
never  had  been  in  the  poflTeffion  of  any  perfon, 
as  for  example,  a  newly  difcovered  uninhabited 
ifland,  or  of  things  of  which,  though  once  appro- 
priated, the  owner  could  not  now  be  found.  In 
both  inflances  the  imperial  law,  in  puifuance  of 
the  law  of  nature,  gave  the  property  to  the  firft 
occupant — the  laws  of  England  give  it  generally/ 
to  the  king  (4). 

Of  the  latter  fpecies,  the  mod  remarkable 
befides  waifs  and  eftrays,  are  treafure  trove,  and 
wrecks. 

Treafure  trove,  when  the  owner  could  not  be 
difcovered,  belonged,  by  the  civil  law,  to  the 
finder,  if  found  on  his  own,  or  on  unappropriated 
ground.  If  upon  the  land  of  another,  the  law 
made  a  diftinftion  between  the  difcovery  produced 
by  accident  and  by  fearch,  giving  in  the  former 
cafe  half,  in  the  latter  the  whole,  to  the  owner 
of  the  foil.  Dig  41.  1.  31.  I.  Code  10.  15.  lull. 
2.  K  39-  A  tenant  for  long  term  of  years,  was 
confidered  as  lord  of  the  foil,  and  he,  not  the 
lord  or  proprietor,  was  to  have  the  benefit  of  the 

(4}  Generally  is  added,  becaufe  there  are  exceptions, 
e.  g.  though  treafure  hidden  in  the  earth,  afterwards  dif- 
covered (the  owner  not  appearing)  belongs  to  the  kiog^ 
yet  treafure  trove,  if  found  on  the  earth,  or  in  ihcfea^ 
would  belong  to  the  finder.  Dr.  Chriftian^  indeed,  inilifts 
that  the  general  rules  of  our  law  refpeding  bona  vacantia, 
agree  with  the  civil,  and  that  the  king's  rights  are  the  ex« 
ception. 
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difcovcrj'.    The  fame  rules  extended,  to  newly  dif- 
covcred  mines  (5). 

Wreck. — Tlie  Khodian  laws  having,  in  cafe  of 
wreck,  made  the  ihip  and  goods  feizable  by  the 
lord  of  the  place,  though  all  the  perfons  were 
faved  and  alive  ;  therefore  the  Romans  were  more 
particular  and  exprefs  in  forbidding  any  man  to 
meddle  with  fuch  goods  as  were  wrecked,  in 
making  the  plunderer  to  return  fourfold,  and  in 
declaring  tliat  they  remained  the  property  of  the 
original  ow^ner,  without  efcheating  to  any  body 
(6),  unlefs  for  want  of  claim  within  a  year  and 
a  day ;  in  which  cafe,  by  that  law  alfo,  they  cf- 
chcutcd  to  the  exchequer. 

(5)  With  u5^  if  a  man  grants  his  lands,  all  profits  within 
the  bowels  of  the  land  pafs,  as  mines  of  tin,  lead,  iron,  coal, 
&c.  Co.  L.  4.  a.  If  he  let  his  land,  open  mines  on  it  pafs^ 
2  fj^v,  185.  We  have  numerous  flatutes  in  Ireland  made 
to  enable  landlord^  where  mines  are  rcferved,  to  enter  upon 
demifcd  lands,  in  order  to  open  and  work  mines  under  cer« 
tain  rcftri*3ions,  and  for  various  other  purpofes.  Mines  of 
gold  and  filver  belong  to  the  king,  and  a  fubjed  caoDot 
have  fuch  reyal  mines  but  by  grant  from  him,  and  that  in 
exprefs  words,  for  a  general  grant  of  mines  would  not  paft 
them.  Plowdcn,  336, 

(6)  See  Lib.  14.  Dig.  dc  acq.  rer.  dom.  and  ke  lib.  47. 
Dig.  tit.  9.  de  inccndio,  ruina&  naufragio.  Read  alfo  the 
Lex  Rhodia  de  Jadu  in  the  14th  book  of  the  Pande^b,  and 
compare  it  with  Molioy*s  chapter  on  Average  and  Contri« 
bution.  And  fee  the  ad  volume  of  this  work.  See  alfo  the 
3d  chapter  of  the  2d  volume  of  this  work,  00  Droits  q£ 
Admiralty. 
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By  dereli8sy  were  meant  in  the  Roman  law, 
thhigs  voluntarily  abandoned  with  intention  to 
leave  them  for  ever  (7).  Things  therefore  thrown 
away  from  neceffity,  as  to  lighten  a  fhip  in  a 
llorm,  or  things  loft  by  negligence  or  chance, 
vcre  not  derellAs.     2  Inft.  tit.  1. 

The  term  derelicl  is  applied  in  our  law,  but  in  a 
very  diiferent  fenfe,  to  lands  gained  by  the  derelic- 
tion of  the  fea,  which  belonged  to  the  king. 

If  no  owner  was  found  for  lands,  the  civil 
law  termed  them  hsereditas  jacens,  and  gave  them 
to  the  firft  occupant.  With  us,  in  fuch  cafe,  they 
go  to  the  king,  except  in  the  cafe  of  an  eftate  per 
auter  vie. 

After  occupancy,  the  civil  law  confiders  accef- 
iion,  which  was  natural,  artificial,  or  mixL 

Natural  acceflions  were,  Firft,  By  procreation ; 
thus  title  arofe  to  the  offspring  of  Haves,  and  the 
young  of  brute  animals.  Secondly,  by  alluvion, 
or  fecret  infenfible  addition  of  earth,  waihed  up 

(7)  Dereli£ls,  fays  Harris,  are  by  us  called  waifs  and 
eftrays ;  furely  not,  as  appears  from  the  defcriptiofi  which 
flared  the  learned  commentator  in  the  &ce  in  that  text,  to 
which  he  has  affixed  the  note. 

On  the  contrary.  Wood  fays  we  have  no  dereli£b ;  for 
though  a  man  fo  abandon  his  property,  he  nuvr  change  bis 
mind  and  reclaim  it  again ;  perhaps  fo,  but  after  a  certain 
length  of  lime,  after  a  year  and  a  day,  his  claim  would 
come  too  late :  however,  fuch  voluntary  abandoneiit  of  f  ro« 
perty  is  too  imaginary  tp  require  much  difcuffiom    . 
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l>y  the  fea  or  a  river  (8).  If  indeed  the  impetaoiity 
of  a  river  tore  away  a  portion  of  ground,  and 
joined  it  to  a  neighbour's  eftate,  it  did  not  be- 
come his  until  it  had  indiifolubly  coalefced.  Third*- 
]y,  By  the  rifing  of  an  ifland  in  a  public  river  or 
the  fea,  a  cafe  whicli,  however  uncommon  except 
in  volcanic  countries,  our  law  has  in  its  accuracy 
not  forgotten  (9).  Fourthly,  A  river  forfaking  its 
natural  channel,  which  is  then  divided  i>etweea 
the  o>vners  of  the  adjacent  lands. 

Artificial  acceffions  M'cre, 

1ft,  Specification. — ^Thc  original  owner  of  any 
tiling  improved  hy  the  acl  of  another,  retained 
his  ownerthip  in  the  thing  fo  improved,  unlets  it 
was  changed  into  a  different  fpecies;  as  if  his 
grapes  were  made  into  \vine,  the  wine  belonged 
to  the  maker,  who  was  only  obliged  to  pay  the 
owner  for  the  vahie  of  his  grapes. 

The  fpecies,  however,  mufi  be  incapable  of 
being  reftored  to  its  ancient  form  ;  not  fuch,    for 

(8)  If  linds  arc  gained  by  the  alluvion  or  dcrcliclion  of 
the  fea,  or  of  a  river,  our  law,  if  the  increafe  be  gradual 
and  imperceptible,  gives  them  to  the  owner  of  the  land  ad- 
joining, if  rapid,  to  the  king.  I  have  obferved,  in  an  In- 
trodudory  chapter,  that  fuch  events  in  torrid  regions,  where 
Ganges  rol^  his  rapid  ftream,  are  much  more  frequent  than 
in  thefe  countries,  where  the  fubje£t  may  appear  rather  zoh 
fliaterial. 

(9)  Giving  the  property  to  the  king,  and  not  to  the 
cupant,  as  the  civil  law  did* 
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inftaQce,  as  a  wrought  veflel  that  could  be  melted 
down ;  and  the  materials  mufl;  have  been  taken 
in  ignorance  of  their  being  the  property  of  ano^ 
ther(lO). 

2d.  Adjundion. — When  fomething  is  added  to 
a  fubjeft  more  than  is  in  it,  or  than  it  had  before," 
as  embroidery  to  a  garment,  building  on  another 
man's  ground,  writing  on  another's  parchment 
The  general  rule  here  was,  that  the  acceflary  fol- 
lows its  principal,  and  that  the  whole  belongs  to 
the  owner  of  that  principal,  though  the  acceflary 
be  of  greater  value ;  thus  the  purple  fuperadded 
to  a  coarfe  garment,  would  be  carried  with  it  to 
the  owner  of  that  garment,  but  though  the  pro- 
perty of  the  thing  added  was  loft,  as  iQng  as  ad- 
jundion  continued,  yet  an  adion  lay  to  have  the 
thing  added,  feparated,  and  reftored ;  or  if  that 
could  not  be  done,  to  be  compenfated  in  dama- 
ges. If  the  adjundion  was  made  by  miftake, 
and  by  the  owner  of  the  acceflary,  he  might 
keep  polfeflion  until  paid  the  value  of  the  thing 
added  (11). 

Thefe  principles,  as  they  give  trees  planted,  com 
fown,  and  buildings  ereded,  in  and  upon  the  land 

(lo)  Mr.  Juftice  Blackftone  omits  thefe  two  requifitts 
in  his  delineation  of  the  civil  law  upon  this  fubjeft. 

(ii)  Our  law  agrees*    See  Dr.  Chriilian*s  note  to  pagt 
404.  2  fil.  Com. 

VOL.  I.  Jt 
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of  another,  to  the  owner  of  the  land,  fo  do  they 
give  to  the  owner  of  paper  or  parchment,    the 
writing  thereon  ;  meaning  furely,  fays  Sir  William 
Blackftone,    only   th4   mechanical   operation    of 
writing ;    for,  fays  the  learned  judge,  the  fame 
law,  M'here  a  painting  has  been  done  on  another 
man's  canvas,  gives  the  canvas  to  the  painter.     I 
am  very  willing  to  admit  the  argument,  that  tliis 
refpeft  to  works  of  genius  and  invention  in  one 
cafe,   implies  it  in  the  other;  and  very  unwilling 
to   admit    an    interpretation    fraught  with    fuch 
abfurdities  as  the  contradiflory  of  this  opinion  ; 
yet  Aylifte  and  Wood  have  underftood  the  fol- 
lowing paragraph  in  its  literal  fenfe  :  -S7  in  chartis 
membranifce  tuis  carmen  vel  hijioriam  vel  orationem 
Titius  fcripferit,  hujus  corporis  non  Tifius  fi'd  hi 
domimis  efjt  videris  (^IZ)  ;    and  Juftinian  allows, 
that  previoufly  to  his  time,  there  had  been  a  great 
difpute,   whether  the  moft  valuable  pifturc  Ihuuld 
not  cede  to  the  ownerfliip  of  the  canvas. 

It  niuft  be  noted,  that  in  the  inftances  of  build- 
ing, planting,  or  fowing,  though  the  owner  of 
the  ground  became  mafter  of  the  houfe,  the  tree, 
or  the  crop,  yet  he  muft  pay  for  tho  materials, 
the  workmanlliip,  the  feed,  and  the  labour,  if 
they  were  expended  through  miftake  and  in  error 

(12)  Inft.  2.  I.  33.  Titius  anfwers  to  the  J.  S.  of  our 
law  writers.  The  Romans  have  been  perfectly  filent  cm 
the  fubjedl  of  literary  property. 
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of  the  true  title,  as  common  juftice  evidently  re- 
quired. 

Conftifion. — Which  meant  a  mixture  of  liquids. 
This,  if  made  by  confent,  becam^  a  mixed  pro- 
perty, and  fo  if  by  accident,  unlefs  there  coiild 
be  a  feparation  without  any  prejudice.  Com- 
mixture meant  a  mixture  of  folids,  which  could 
not  be  in  common  unlefs  by  general  confent ;  if 
by  accident,  the  heap  was  to  be  divided  as  nearly 
as  the  proportion  of  each  man's  property,  or  of 
the  value  theteof,  could  be  afcertained.  If  the 
intermixture  was  occafioned  by  the  wilful  aft  of 
one  man,  without  the  knowledge  or  approbation 
of  another,  the  fole  property  was  given  to  him 
who  had  not  interfered  in  the  mixture,  fatisfac- 
tion  however  being  allowed  to  the  other  for  what 
he  had  loft  ( 1 3). 

Mixt  Acceflion. — ^The  moft  remarkable  title  ac- 
quired in  this  mode,  was  to  the  profits  of  an  eftate 
poflefled  by  a  man  bona  fide,  on  an  erroneous 
fuppofition  of  a  title  to  the  land,  which  in  reality 
was  not  valid  (14). 

(^13)  Our  law  allows  no  fuch  fattsfadiion  to  fuch  fraudu- 
lent or  officious  or  mifchievous  intermixture  J  in  other  re- 
fpeds  it  pretty  much  agrees  with  the  ciril  on  this  fiibjetS* 
See  B.  L.  Com.  405. 

(14)  livery  body  knows  the  difference  of  our  law  upon 
this  fubjed,  and  that  the  pofieflbr,  however  innocent,  muft 
account  for  the  profits,  and  indeed  the  Roman  law  meant 
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To  acceffion,  the  civilians  refer  the  law  of  fix- 
tures, here  obferving  the  ufual  principles  of  accef- 
fion,  by  permitting  the  pofleflbr  to  take  away  what 
has  been  ere6ted  or  made  by  him,  if  it  can  be 
done  without  prejudice  to  the  rights  of  the  pro- 
prietor, or  at  lead  giving  the  former  a  right 
to  demand  retribution  to  the  amount  of  their 
value  (15). 

To  thefe  original  methods  of  acquiring  pro- 
perty by  the  law  of  nature  and  nations,  viz.  oc- 
cupancy and  acceflion,  the  civilians  add  a  third 
from  the  fame  fources,  which  they  term  deriva- 
tive, viz.  tradition  or  delivety.  But  as  delivety 
feems  to  be  more  properly  referred  to  modes  of 
conveying,  than  to  origination  of  property,  (ince 
the  title  is  by  the  grant,  of  which  the  delivery 
is  evidence,  and  to  which  it  ought  to  be  a  con* 
comitant,  I  fliall  beg  leave  to  confider  it  under 
the  head  of  title  by  alienation,  though  I  do  not 

only  that  he  (hould  not  pay  for  the  produce  of  the  ground 
actually  confumed,  and  not  that  he  (hould  not  account  for 
rents  received,  &c.  &c. 

(15)  See  Dig.  25.  Lib.  and  Wood,  p.  96,  odavo:  the 
Englifh  lawyer  knows  how  much  our  rules,  widi  refped 
to  fixtures,  (which  formerly  were  confidered  as  immove- 
able, having  become  part  of  the  houfe  or  building,  i  Inft. 
53. a.)  have  been  relaxed  of  late  years;  a  tenant^  for  in- 
rtance,  having  been  permitted  to  carry  away  not  only 
things  relative  to  trade,  as  mills,  brewing  veflcls,  Sec.  Sec. 
but  even  marble  chimney-pieces,  &c.  &c. 
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deny  that  delivery  by  the  Roman  law  was  very 
often  elfential  to  the  completion  of  the  title,  but 
it  was  not  univerfally  (16), 

(i6)  For  inftance,  it  was  difputed  wfiether  legal  delivery 
in  its  commencement,  was  a  requifite  to  title  by  prefcrip- 
tion,  AylifFe,  324 ;  for  the  rules  refpefling  delivery,  and 
things  to  be  confidered  therein,  fee  Wood,  p.  Id.  Ayliffe, 
297.  the  property  of  things  fold  was  not  transferred  with* 
out  delivery. 
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OF  TrTLE  BY  PRESCRIPTION,    ESCHEAT,    FORFEI- 
TURE, AND  ALIENATION. 

Prescription  (1),  or  the  acquifition  of  pro- 
perty by  continuance  of  pofleffion,  is  evidently  a 
creature  of  municipal  law,  fince  no  length  of  time 
could,  by  the  law  of  nature,  alter  or  diveft  a  right 
once  acquired.  It  originated,  fays  Wood,  with 
the  Greeks ;  the  divine  law  forbade  it,  as  well  as 
perpetual  alienations. 

Under  the  name  of  prefer! ptions,  the  Romans, 
however,  included  not  merely  title  to  property, 
whether  moveable  or  immoveable,  corporeal  or 
incorporeal,  from  length  of  poffeflion ;  but  alfo 
limitation  of  fuits,    and    even  of   perfonal    ac- 

(i)  The  title  of  prcfcription,  fays  Biaclcftone,  was  well 
known  in  the  Roman  law  by  the  name  of  Ufucapio,  vol.  2. 
ch.  17.  The  Roman  law,  however,  diflinguiihed  between 
ufucapion  and  prefcription  ;  applying  the  former  to  things 
moveable,  the  latter  to  immoveables ;  and  furely  thcie  is  a 
great  diflimilitude  between  the  Roman  prefcription  and  ours, 
as  that  of  the  civil  law  was  applicable  to  lands,  and  not  from 
time  immemorial. 
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tions  (2),  which  were  barred  or  prefcribed  againft 
by  length  of  time.  The  time  which  gave  a  right 
to  prefcription,  was  three  years  for  things  move- 
able, ten  years  for  things  immoveable  or  incorpo- 
real, if  the  perfon  claiming  right  againft  the  pofr 
feflbr  was  pr^ent,  i.  e.  refided  in  the  fame  pro* 
vince  (3),  twenty  if  he  was  abfcnt;  L  p.  inhabited 
a  different  one. 

Prefcription  therefore  with  them  was  not  imme- 
7Jwrial  ufagCj  but  a  certain  length  o/poffeffioph 

To  make  a  valid  prefcription,  four  things  were 
requifite,  bcfides  the  period  of  time  ordained  by 
law. 

Firft,  That  the  poffeflion  fliould  have  bee» 
originally  obtained  honeftly  and  bona  fide,  as  far 
as  regarded  the  mind  and  intentions  ofthepui*- 
chafer,  though  he  might  have  been  nufjt^keii  ,'ia 
his  title,  or  that  of  the  vendor.  And  the  qai^on 
law  did  away  the  prefcription,  if  at  any  time  the 
purchafer  became  really  connufant  of  his  origi- 

(2)  Our  law  undoubtedly  declares,  that  no  prefcription 
can  give  a  title  to  lands,  but  as  length  of  pofTei&on  can  give 
a  title  to  lands,  by  oufting  the  poffibility  of  bringing  any 
fuit  to  recover  them,  it  feems  to  be  a  declaration  of  little 
import,  and  indeed  rather  an  odd  provifion,  fince  the  fame 
law  in  fsiSt  lays,  no  man  (ball  claim  a  title  to  lands  by' 
immemorial  ufage  of  holding  them,  and  yet  fixty  years 
pofleffion  of  lands  in  fee  fimple,  uninterruptedly,  (hall  be  a 
title  againft  all  the  wo^'ld. 

(3)  The  civilians  allow  ten  jrears  alfo  to  make  a  cuf- 
tom.  Hence  the  temporal  courts  will  not  fuffer  the  eccle- 
fiaftical  to  try  a  cuftom,  and  will  iifue  a  prohibition,  if  they 
attempt  it.. 
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nal  error,    and   the  confequent  imperftefUon  of 
title. 

Secondl}^  That  the  pofleflion  waa  acquired  for 
a  lawful  couiiderat ion,  as^  by  donation,  pufchafe, 
or  fucceflfion,  i.  e.  for  fuch  a  eauie  as  would  en- 
title the  receiver  to  the  property,  fuppofing  the 
perfon  from  whom  he  received  it  to  be  the  true 
owner ;  a  tenant  therefore  could  not  prefcribe 
againfl  his  landlord,  nor  the  pofleflbr  of  a  thing 
lent  or  depofited  againfl  its  true  and  rightful  pro* 
prieton 

Thirdly,  Uninterrupted  pofTefTion.  Intemip* 
tion  of  poffefTion  was  called  ufurpation  (4),  and 
was  either  natural  or  civil.  The  former  confiil- 
ing  in  entering  into  and  upon  immoveable  things, 
the  latter  in  taking  away  thofe  moveable.  Civtt 
interruption  was  the  interpofition  of  a  legal  claim 
in  a  court  of  juflice. 

Fourthly.  The  thing  mufl  be  capable  of  pre- 
fcription.  Things  facred  and  confecrated  to  God 
were  not  liable  to  prefcription,  and  the  fame  ex- 
ception held  as  to  the  domains  of  the  prince  (5). 
Tlie  property  of  minors,  of  fold iers  upon  expedi- 
tions, and  of  perfons  abfent  on  the  bufinefs  of 
the  commonwealth,  enjoyed  the  fame  privilege ; 
and  the   fubjeds  prohibited  to  be  alienated  by 

(4)  A  term  frequently  introduced  into  the  ecclefiifttcal 
law. 

(5)  Thus  in  our  law,  Nullum  tempus  occurrit  ccclefije^ 
Nullum  tempus  occurrit  regi. 
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will,  were  incapable  of  bcing^vindicated  by  pre- 
tence of  pofleilion. 

I  have  faid,  that  under  this  head,  the  civil 
law  confidered  limitation  of  aftions.  Real  adiotis, 
by  which  the  civil  law  m^ant  all  aftion^  for  the 
recovery  of  property  (6),  brought  by  a  man  de- 
manding fomething  that  was  his  o\vn,  and 
founded  on  dominion,  or  jus  in  re,  were  of 
courfe  limited  as  to  the  time  of  bringing  them, 
by  the  refpeftive  periods  which  formed  valid 
prefcriptions  in  the  relpeftive  cafes  mentioned 
above. 

Perfonal  a6lion3;  or  thofe  in  which  a  man 
claimed  a  debt  or  duty,  and  which  were  founded 
on  obligation,  or  jus  ad  rem^  and  mixed  adions 
in  which  fome  fpecific  thing  was  demanded,  and 
ibme  perfonal  obligation  alfo  claimed  to  be  per- 
formed, muft  regularly  have  been  brought  within 
thirty  years,  Code  7%  35.  5.  to  this  however  fome 
exceptions  are  found  in  the  fame  book  of  the 
Code,  in  its  39th  Title :  and  the  9th  of  the  Novels, 
allows  the  church  to  bring  fuch  adions  at  any 
time  within  the  period  of  one  hundred  years  from 
caufe  accrued. 

The  civil  law  alfo  eftabliihed  a  limit  to  the 
Imnging  or  profecutjing  of  criminal  proceedings, 

(6)  The  meaning  was  not  reftrained  to  the  recovery 
of  what  wccall  real  property,  the  Romans  knowing  no  Aich 
fiiftt]i£tion :  As  we  have  often  obferved,  their  grand  diftinc-* 
ti6n  wa$  into  moveables  ^nd  immoveables. 
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the  right  of  accufing  beiug  ordinarily  limited  to 
twenty  years,  and  the  ordinances  of  Scotland  have 
followed  this  example  (7). 

ESCHEAT. — ^This  title,  in  our  ftrid  legal  fcnfe 
of  it,  Mas  unknown  to  the  Romans,  and  in  a 
more  extended  one  takes  up  fuch  little  fpace  in 
the  civil  code,  that  it  is  fcarcely  vifible,  which 
is  not  furprifing,  fince,  as  Sir  William  Blackftone 
obferves,  efcheat,  ftridly  fpeaking,  was  one  of 
the  fruits  and  confequences  of  feodal  tenure  :  as 
far,  however,  as  it  denotes  an.  ol>ftru£lion  of  the 
courfe  of  defcent,  which  muft  frequently  happen 
in  all  countries,  and  is  therefore  a  cafe  requiring 
provifion  in  all  laws,  it  mud  not  be  entirely  omit- 
ted ;  nor  is  it  difrcgarded  by  the  imperial  law, 
fufBciently  attentive  to  the  rights  of  the  crown, 
however  unacquainted  with  the  claims  of  the  feo* 
dal  lord. 

I  fliall,  therefore,  in  imitjition  of  the  learned 
commentator  on  the  laws  of  England,  confider 
the  fevcral  cafes  in  which  hereditary  blood  might 
be  deficient  according  to  the/civil^  law,  and  aright 
to  property  thereby  become  vefted  in  the  ex- 
checincr  (8),  not  like  the  modern  efcheat,  in  con- 

(?)  Qu^re,  whether  fuch  limitation  be  not  founded  in 
rcafon  ? 

(8)  It  may  be  remarked  here,  once  for  all,  that  fifcus 
originally  fignificd  the  proper  money  of  the  prince ;  aera- 
rium  the  public  treafure.  But  the  latter  meaning  in  fubfe- 
quent  times  was  annexed  to  fifcus  alfo,  and  the  privy  purft 
was  denominated  patrimoniale. 
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fcquence  of  any  feignory  or  lordO^ip  paramount, 
but  as  the  fruit  of  prerogative  exiftiug  in  the 
prince.  The  want  of  heirs  I  liave  already  men- 
tioned in  the  chapter  of  Defcents,  as  occafioning 
a  devolution  of  property  to  the  throne :  to  this 
deficiency,  according  to  the  courfe  of  -nature, 
we  muft  add  unnatural  births, — monfters  being  ex- 
cluded from  fucceflion  by  their  law  as  well  as  our 
own ;  the  civil,  however,  accounted  them  chil- 
dren, as  far  as  related  to  any  privilege  of  the 
parent,  fuch  as  the  jus  triura  liberorum,  whereas 
ours  will  not  permit  fuch  an  offspring  to  entitle 
the  father  to  be  tenant  by  the  curtefy  (9).  I 
have  alfo  noticed,  in  the  chapter  on  Marriage,  the 
legitimation  of  bafiards  produced  by  fubfequent 
w^edlock  ;  and  have  elfewhpre  infM*ked  the  admtf*- 
fion  of  the  concubine  and  her  fon  to  one  balf  of 
the  inheritance,  where  no  lawful  wife  or  child, 
and  the  fucceflion  of  the  baftard  to  the  mother's 
inheritance,  although  flie  was  never  married, 
though  not  to  the  fatheis  (10),  With  thefe  excep- 
tions, baftards  at  Rome  were,  as  well  as  baftards 
in  Britain,  incapable  of  inheriting.  But  the  off- 
fpring  of  inceftuous  marriage,  or  of  adultery, 
could  not  inherit  even  to  the  mother  (U).  Aliens 
alfo  were  incapable  of  being  deviftes,  as  well  as 
of  being  heirs;  fince  the  general  principle  of  the 
civil  law  was,  at  leaft  till  the  time  of  Antoninus, 

(9)  See  F.f.  I.  5.  14.  Co.  h.  29. 
(10)  See  note  Co  p.  lib.  (xr)  Nov.  89.  ok.  15. 
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that  foreigners  had  no  right  to  the  laws  or  privt« 
leges  of  any  particular  place  where  they  fojoum- 
ed  (12),  and  the  cruel  incapacities  of  fucceeding 
to  them,  or  the  droits  d'aubajne,  formely  known 
to  France  and  Holland,  are  faid,  by  Domat,  to 
have  originated  in  the  civil  law (13). 

The  doftrine  of  efcheat  by  corruption  of  blood, 
would  in  vain  be  looked  for  in  the  imperial  law. 
It  came  into  England  with  the  conqueftt  and  was 
unknown  even  to  the  Saxon  tenures. 

FORFEITURE.~But  though  efchea^  in  con- 
fequence  of  crimes,  is  a  creature  of  modem  times, 
yet  forfeiture  of  property  for  offences  was  familiar 
to  the  Romans,  and  indeed  incident  to  all  capital 
offences,  until  Juftinian  moderated  the  feverity 
of  the  law  in  certain  particulars  ( 1 4).     Of  the 

(i2)  See  AylifFe,  book.  2.  lib.  3.  and  It  x.  Code  de 
hxr.  ins*. 

(13)  See  AylifFc,  book  3.  lib.  25.  vacantia  mortuorum 
bona  tunc  ad  fifcum  jubemus  transferri,  A  nullum  ex  qua« 
libet  fanguinis  linea  vel  juris  titulo  legitimum  reliqucrit  in* 
tcftatus  hzredem.  But  the  treafury  was  barred  by  oon 
claim  during  four  years,  and  in  feveral  excepted  cafes  did 
not  come  in  at  all ;  the  church  being  preferred  if  the  de« 
ceafed  had  been  a  clergyman,  and  any  corporation  if  be  had 
been  a  member  thereof, 

(14)  The  alterations  by  him  made  will  come  pfoperljf 
under  the  head  of  Public  Wrongs.  It  is  worthy  of  die 
civilians  obfervation,  that  with  us  the  goods  of  traitors  and 
felons,  &c.  &c.  found  within  the  admiralty  jurifdiAion,  are 
droiu  or  perquiiitcs  of  the  admiralty  i  fo  are  wrecks,  jet* 
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other  caufes  of  forfeiture  enumerated  by  the 
Englifii  law,  the  moft  remarkable  are  lapfe, 
firaony,  and  bankruptcy. 

Tlie  right  of  lapfe  having  been  eftablifhed  about 
the  time  of  the  council  of  Lateran,  as  late  as  the 
reign  of  our  Henry  the  Second,  of  courfe  is  un- 
noticed by  the  Imperialifts,  and  the  lawof  fimony 
niuft  be  traced  through  the  provifions  of  a  dif- 
ferent jurifprudence,  that  of  thecanonifts(l5). 

Bankruptcy. — ^This  title  is  noticed  in  the  3d 
book,  26th  title  of  the  Inftitutes,  under  the  name 

£m,  flotfan,  ligan,  dereliAs,  and  deodans,  not  granted  to 
the  lords  of  manors,  or  others ;  and  fo  are  all  the  goods  of 
the  king's  enemies  taken  without  commiifion,  or  found,  or 
by  accident  brought  wkhin  the  admiralty  commiffions.  See 
Comyn's  Admiralty,  D.  and  the  cafes  there  referred  to. 
There  have  been  of  late  fome  important  queftions  refpe£t- 
ing  the  droits  of  admiralty  in  Ireland;  which  are  not  yet 
decided. 

(15)  The  common  law  of  England  has  not  confidered 
fimony  in  the  light  of  a  fpiritual  crime  (under  which  con- 
fideration  it  has  left  it  to>ecclefiaftical  cenfures]  but  merely 
as  the  fource  and  caufe  of  invalidating  agreements  tainted 
by  it.  The  ftatute  law,  however,  of  that  country,  has  by 
proviHons,  not  yet  imtroduced  into  Ireland^  impofed  pecu- 
niary penalties  on, the  parties  concerned  in  fuch  corrupt 
agreements ;  the  ecclcfiaftical  courts  in  puniihing  it,  are 
guided  by  the  canon  law  as  far  as  received  in  thefe  coun- 
tries, but  the  limits  of  thi«  reception  do  not  feem  to  be  ac- 
curately afcertained;  for  inflance,  whether  they  extend  to 
rifignationsy  has  been  lately  made  a  queflion  in  Ireland. 
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of  Ceflio  Bonorum.  Bankraptcy,  through  yicc  or 
folly,  was  declared  infamous  and  generated  in- 
famy at  Rome ;  and  fraudulent  alineations  to  pre- 
vent its  effefU,  and  attempts  of  debtors  to  defeat 
their  creditors,  were  guarded  againft  by  provifions 
which  may  be  found  in  the  forty-fecond  book  of 
the  Pandefts,  8.  10. 

All  perfons  who  became  infolvent,  and  frauda* 
lently  concealed  or  abfented  themfelres,  became 
bankrupts  at  Rome,  whether  traders  or  not ;  they 
were  called  decoftores,  and  the  method  of  pro- 
ceeding againft  them  is  pointed  out  fn  the  forty- 
eighth  book  of  the  Pande6ls,  17.  5.  If  they  be- 
came bankrupts  through  their  own  vice  or  folly, 
they  were  expelled  from  the  college  of  merchants, 
and  not  fuffered  to  trade  again.  Bankrupts  f.om 
riotous  living  were  put  to  hard  labour  for  their 
creditors,  and  knavifli  bankrupts  concealing  their 
elfcfts  were  puniflied  with  death.  If  bankrupts 
became  fo  by  real  misfortune,  on  delivery  of  their 
effeds,  the  debts  to  anfwer  which  they  were  not 
adequate,  were  poftponcd  ;  but  the  fruits  of  their 
future  induftr}^  remained  always  liable  (16). 

.^i6)  Not  the  whole  fruits,  but  as  much  as  they  wcrfr 
able  to  pay ;  fee  4th  book  of  the  Inftitutcs,  6.  40.  What 
merit  (hould  be  allowed  to  the  framers  of  our  bankrupt 
laws,  will  be  evident  on  perufal  of  the  text  above,  and  how 
little  their  invention  was  put  to  the  rack,  having  the  Ro- 
man law  before  their  eyes,  from  which  they  borrowed  al» 
mod  every  idea.  Sec  AylifFc,  347. 
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Alienation.  ^-I  fliall  here  GOinfidfer  \dlo  might 
a^ien,  and  to  whom  ;  what  things  were  unalieu- 
(ible,  ancUiow  a  man  might  aliefn-. 

All  perK)ns  might  alien  their  property  who  were 
not  under  foitie  fpecial  difability  created  by  the 
law  ;  thefe  difabilities  therefore  are  the  chief  mat- 
ter for  our  confideration.  The  eighth  divifion  in 
the  fecond  book  of  the  Inftitutes  bears  this  title, 
Quibus  Alienare  Licet  vel  non  Licet.  It  begins  with 
the  hufband,  who  could  not  alienage  lands  whifch 
came  to  him  i»  right  of  his  wife  as  a  marriage 
portion  ;  and  then  proceeds  to  mention  the  mort- 
gagee, who,  though  not  owner  of  the  pledge,  may 
fell  it,  and  the  minor,  who,  though  mailer  of  his 
fortune,  cannot  alienate  any  part  of  it  without 
the  confent  of  his  guardian.  This,  however,  is  a 
very  imperfeft  enumeration  of  the  perfons  for- 
bidden to  alien  by  the  civil  law,  for  we  muft  add 
ideots,  lunatics,  prodigals,  perfons  baniihed  dur- 
ing their  life,  heretics,  and  traitors  (17).  Aliens 
appear  to  have  been  under  almoft  every  difability 
known  among  us,  until  Antoninus  communicated 
the  jus  civitatis,  to  all  the  inhabitants  of  the 
empire. 

Things  facred  and  religious,  and  in  general  all 

(17)  See  Pande<Sts  36.  5.  15.  that  condemned  perfons> 
after  fentence,  could  not  aliene.  Ideots,  infmts,  perfons 
attainted  of  treafon  or  felony,  are  prohibited  to  aliene  by 
our  law. 
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things  not  in  commerce^  and  the  goods  and  pro- 
perty of  the  church,  and  the  crown  lands^  could 
not  be  alienated  (18) ;  and  the  civil  law  was  par« 
ticularly  careful  to  prevent  what  we  call  cham- 
perty, by  forbidding  things  litigious  to  be  alie* 
nated,  (meaning  by  things  litigious^  thofe  about 
whofe  property  there  was  any  difpute)  during  the 
time  of  tlie  conteli 

As  to  the  modes  of  transferring  property,  the 
ftudent  mull  not  expeft  to  find  precedents  of  con- 
veyances as  he  would  in  the  common  lawyer*^ 
library,  nor  has  the  imperial  law  gone  into  a 
detailed  account  of  different  fpecies  of  deeds  in 
the  manner  purfued  by  Mr.  Juilice  filackftone ; 
but  it  is  faid  in  general,  that  things  muft  be  trans- 
ferred by  delivery,  and  dillinguidied  delivery  into 
true  and  feigned. 

True  delivery  was  handing  over  the  thing  if 
moveable,  and  giving  poflcflion  of  it  if  immove- 
able. Poffefliion  of  part  might  be  given  in  the 
name  of  the  whole,  and  by  proxy,  as  well  as  by 
the  owner  himfelf(19).  Feigned  delivery  was 
when  the  intention  of  the  teftator  being  fuffici- 

(iS)  If  it  came  to  the  church  from  a  private  donor,  it 
might  be  alienated  from  necefEty  to  pay  the  debts  of  the 
church.  See  Nov.  7.  de  non  alienandis  rebus  eccleflafttcis: 
as  to  crown  lands.  See  Code  11.  b.  2.  The  meaning  of 
things  not  in  commerce  has  been  explained  before. 

(19)  See  Iiift.  2.  I.    Dig.  41.  2.  3. 
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cntly  expreffed,  a  folemn  delivery  was.  fuppofed, 
though  not  adually  made,  which  fiftion  was 
peculiarly  neceffary  in  paffing  incorporeal  eftates. 
Thus  a  feigned  delivery  might  be.  made  by  de- 
livering a  deed  containing  the  defcrfption  of  the 
thing  intended  to  be  conveyed  (20).  Thus  de- 
livery of  the  keys  gave  a  pofleffory  right  to  a 
houfe,  and  even  verbal  delivery  of  the  pofleffioa 
of  lands  at  a  diftance,  if  within  view,  was  a  good 
delivery  of  them  (21). 

The  private  written  inftruments,  chiefly  noticed 
by  the  civil  law,  are  cautio,  a  note  or  bill  for 
money  received ;  apocha^  the  creditor's  receipt  or 
acquittance  on  the  debt  being  paid ;  antapocha,  a 
tenant's  acknowledgment  that  he  had  paid  rent  to 
a  landlord,  feemingly  intended  for  the  fame  pur* 
pofes  with  our  attornment ;  lifer(t — letters  com- 
mendatory, teftimonial,  or  credential ;  chirogra- 
phtty    which  may  be  compared  with  deeds  poll ; 

(20)  Thiseffe^  of  deeds  in  the  Roman  law  Is  partteu^ 
larly  recognited  in  Code  8.  54.  i.  where  they  are  called 
inftrumenta. 

(21}  Dig.  41.  2.  18.  2.  it  was  called  the  fiifliobrevisi  ma* 
Ausy  if  goods  being  already  in  a  man's  podcfllon  as  a  pledge 
or  loan,  were  afterwards  given  or  fold  to  hiiti ;  if  the  thing 
was  (hewn  at  a  diftance,  it  was  delivery  longa  manu*  If 
fome  token  was  delivered,  as  a  key  or  a  deed,  it  was  called 
fymbolical.  But  upon  fymbolical  deliveries  fee  the  di^  of 
Lord  C.  in  Ward  and  Turne%  2d  Vefey. 
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tnd  fyngraphay    which    anfwered   to   deeds    in- 
dented (2S). 

(22)  Sjngrapha  are  mentioned  by  Cicero  and  Plautus^ ; 
in  the  latter,  though  poetical  authority  may  not  be  very 
good  in  fuch  cafes,  is  one  of  the  few  precedents  of  tbcm 
handed  down  to  us.  Chirographa  are  Ipoken  of  by  JnvenaL 
As  to  fa^a  for  deeds,  and  iimijpt  tnrarum  for  a  Icafe^  they 
are  phrafes  of  modern  corrupted  latinity. 
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CHAPTER  IX. 


OP  TITLE  BY  GIFT,  INTER  VIVOS,  MOllttS  CAUSA, 

AND  PROPTER  NUPTIAS. 

Gifts  i^tte  by  the  Rohians  diftinguiflied  into 
proper  and  improper.  The  proper  gift,  ur  donatia 
inter  vivos,  was  when  one  out  of  itiere  liberality," 
and  urged  by  no  other  motive,  bellowed  "any  thing 
upon  another.  The  improper,  wTicn  his  libeilahty 
mras  urged  by  the  profped  of  death,  pt  elicited 
by  reafon  of  marriage. 

The  ftudent  will  be  furprized  to  find  the  civil 
law  elaborate  and  prolix  on  the  fubje€l  of  gii^s 
inter  vivos,  which  by  ours  art  little  noticed,  or 
confounded  with  grants ;  but  I  ihould  think  his 
.  time  mtfpent  in  examining  this  head  fuither  thaa 
to  note  the  following  particulars  (1). 

Gills  were  revocable  for  three  caufes  only  («). ' 
Firlt  Where  the  gift  was  inofficious,  viz.  de- 
priving the  next  of  kin  of  their  equitable  (bare. 

(1)  He  may  compare  thefe  gifts^  boweverf  widi  our 
volttntary  fettlements,  or  gratuitous  bondii. 

(a)  WitbttSy  a  gift  abfelutcily  ;madei  Vi^oat  providing 
a  power  of  revocation,  cannot  be  recall^^  but  ice  the  cafti 
of  Naldred  v.  GiUmni,  i  P*  Wms.  577/ 
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Secondly.  For  ingratitude  to  the  giver,  the 
degree  of  which  however  was  not  left  to  be  de- 
termined by  fancy,  but  afcertained  by  law,  and 
limited  to  five  inftanccs,  viz.  defamation  of  the 
charaSer,  or  alfault  of  the  perfon  of  the  giver, 
fnares  againft  his  life,  injury  to  his  property,  or 
refufal  to  fulfil  agreements  entered  into  at  the 
time  of  the  gift.     See  Code  8.  5  b.  10. 

Thirdly.  If  the  giver  afterward^  luippcncd  to 
have  children  (3). 

If  the  gift  exceeded  tlie  value  of  five  hundred 
crowns,  it  mufl  have  been  publicly  regiftercd  at 
the  time  of  the  gift  made  (4),  with  certain  excep- 
tions mentioned  in  the  eighth  book  of  the  Code, 
among  which  were  gifts  made  by  the  Emperor,  or 
to  him,  but  latterly  the  conduits  of  his  liberality 
were  confined  to  public  inftruments,  fubfcribcd 
with  the  royal  fignature  and  attefted  by  witneflcs. 
Perfons  doating,  niatluicn,  prodigak,  and  minora 
were  not  capable  of  making  gifte;  uor  pcrfons 
born  deaf  and  dumb,  nor  married  perfoas  to  each 
Qther,  as  we  have  noticed  before  in  the  chapter 
on  marriage ;  a  fon,  under  the  fatl)er*s  power, 
was  not  capable  of  receiving  a  gift  to  his  own 

(3)  Compare  with  this  prorifion  the  various  cafes  in  oui 
report  books,  rcfpedliog  revocation  of  wills  by  marriage,  or 
dic  birth  of,a  child. 

(4)  Code  8:  54.  2J.  here  is  one  inffance  of  a  public 
regiftry  of  deeds  at  Romei  ia  France  th^  law  was  cbe  Umc 
Gxomveg. 
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ufe,  for  he  could  only  take  for  the  father's  benefit  : 
things  facred  or  public  could  not  be  made  the 
fubje6t  of  a  gift,  nor  could^  as  it  Ihould  fecm, 
contingent  rights.  See  8  lib*  Code  24,  59^  an2i 
42,  of  the  Paudefts. 

DONATIO  MORTIS  CAUSA.  The  feventh 
title  of  the  fecond  book  of  the  Inftitutes,  and  tfie 
fixtli  chapter  of  the  thirty -ninth  book  of  the  Pan- 
defls,  have  for  their  fubjeds  donationes  fnoriis  caufijL^ 
and  are  to  be  particularly  recommended  to  the 
iludent's  perufal.  The  definition  given  ia  the 
latter  is  this :  mortis  caufa  donatio  cft^  cum  qui^ 
vwgis  habere  ft  vultj  quam  cum  cut  donat^  magif" 
que  cum  qui  donate  quam  Juet^edem  fuum  (,6).  It 
then  enumerates  three  fpecies  of  thefe  donations, 
one  induced  by  no  apprehenfion  of  prefent  danger, 
but  merely  by  the  general  confideration  of  mor- 
tality ;  another  when  %  perfoa  apprehending  im^ 
minent  danger  fo  gives,  utjiatim  fiat  acciplentis  * 
the  third,  when  any  one  indiicetf  by  danget 
does  not  give  fo  that  the  property  flioulcl  pafs 
at  the  time,  but  only  when  death  ihall  have 
followed,  tunc  demum  cum  mor^  fuerit  fccuta; 
ftnd  it  obferves,  that  thefe  inducements  may  be 
not  only  ill  health,  but  impending  danger  from 
an  enemy,  from  robbers,  or  from  the  hand  of 
power,  or  a  projefted  journey,  or  voyage,  or  eveti 

(5)  It  gives  as  zn  inftance  the  gi(t  made  by  Tclemachus 
to  Pirceus,  in  Homer.  Qdyfley,  bpQk  17. 
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vearineis  of  life,    occailoned   by    extreme   old 
♦ge(6). 

The  Inftitutfs,  without  making  this  triple  divi- 
iion  of  fuch  donations,  prefietce  the  fame  general 

(6)  In  Ward  and  Turner,  2  Vdey^  431.  Lord  Chan- 
^llor  Hardwicks  tal^es  notice  of  the  three  kinds  of  dooa- 
tiones  moitis  caufa,  and  thus  defcribes  them  :  The  firft  is  a 
donation  by  one  in  no  prefent  danger,  t>ut  in  confideratioa 
of  mortality  if  he  died,  and  this  is  ftridly  compared  to  a 
legacy,  for  the  property  was  to  pafs  at  the  death,  not  at  the 
time ;  the  fecond  kind  is,  where  the  property  pafTed  at  the 
time  defeafible,  in  cafe  of  an  cfcape  from  that  dimger  in 
view,  or  of  a  recovery  from  that  illnefs;  the  third  was 
where,  though  he  was  proved  with  that  d^mger,  yet  not 
thinking  it  fo  immectiate  as  to  vcft  the  property  immediately 
in  the  perfon,  he  put  it  in  poAeffion  of  that  peribn  as  an 
inchoate  gift  to  take  efFe£l  in  cafe  he  fhould  die. 

In  Tate  and  Hilbert,  1793,  2  Vefey,  jun.  ixi.  the  Loid 
Chancellor  feems  to  underftand  the  two  firft  fpedes  in  a 
different  fenfe,  and  fays,  they  were  evidently  mere  donap 
tions,  and  according  to  a  pote  which  I  took  in  Bilby  and 
Coulter,  in  the  exchequer  in  Ireland,  179^,  that  court 
feemed  alfo  to  confider  the  two  former  as  in  fzSt  and  cSeCt, 
donations  inter  vivos.  The  truth  is,  the  Roman  lawyers 
leem  to  have  fallen  into  a  confufion  of  expreffion,  by  con« 
fidering  gifts  to  uke  efFed  prcfcntly  and  irrevocably,  as 
donationes  mortis  caula,  if  thoy  were  made  while  under  ap» 
prchenfjon  of  danger  of  death.  To  corrcd  this  the  Dig. 
jib.  39*  c.  2j.  fays,  libi  ita  49natur  mortis  cgufa^  ui  muUm 
cafu  rcvocetur^  mors  caufa  donandi  magis  eji  quam  mortis  cafm 
donatio:  it  ideo  perindi  baberi  debet ^  ac  alia  qugpois  inter 
vivos  donatio.  Ideoqui  inter  viros  (if  uxores  nm  valit.  Ar4 
Swinburne,  page  23,  fays,  the  laft  kind  of  gift,  and  not 
the  lirft,  is  that  which  is  compared  to  a  legacy,  but  the 
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definition  by  another  more  particular;  mortis 
caufa  donatio  eji,  qua  propter  mortis  fit  fufpicionem 
cum  quis  ita  donate  utfiquod  humanitusfibi  cofUigiffit 
/taberet  is  qui  accipit ;  fi  auitm  Jupcrviixijfct  is  qui 
dqnaoit  reciperetj  vel  fi  turn  donationis  panituiffet, 
aut  prior  dcceffirit  iSy  cui  donatumfit. 

The  Inftitutes,  thereforei  which  were  publiihed 
after  the  Pandedsi  feem  to  be  thus  particular  to 
prevent  the  confounding  abfolute  irrevocable 
gifts,  though  made  under  apprehenfion  of  deaths 
with  donationes  mortis  caufa,  properly  fo  called^. 
Whether  delivery  was  neceffury  to  make  thefc 
gifts  mortis  caufa  good  and  valid,  was  a  queftioa 
on  which  the  civilians  feemed  not  to. have  agreed* 
but  Lord  Hardwicke  has  reconciled  their  dif* 
ferent  opinions  (7)1  by  ihewiug,  that  an  abfolute 
delivery  of  poiTeflion  was  not  requifite  to  the  firft 
or  third  kind  of  gift  before  mentioned,  but  that 
in  the  fecond  cafe,  where  the  property  was  to  paif 
immediately,  it  \vas  required  (8), 

other  two  are  reputed  ftmple  gifts,  if  the  giver  do  poC  niak« 
exprefe  mention  pf  his  death,  and  fo  they  capnot  be  r«-t 
voked.  And  it  appears  from  QeinQCciia  Antiq.  lib.  ^.  t^tt 
7.  fee.  19.  that  fome  gifts  that  were  irrevocable  were  tt 
Jlome  improperly  ranked  among  doxutioYies  mortis  caufa. 

(7)  In  th^  aforefaid  cafe  of  Ward  »,  Turner^  2  Vefey, 
4.31,  in  which  cafe,  fays  Mr.  Cox,  in  thqfe  excellent  notes 
on- P.  Wn^s.  which  have  done  him  fo  n^uch  honour^  all  ^ 
law  upon  the  fubjedl  of  donations  mortis  caufa  is  cplle^ed. 

(8)  But  by  the  civil  law,  as  received  or  allow^  in  Eng- 
iapd,  and  confequently  by  the  law  of  England^  ikyt  ^•r^ 
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All  pet fons  were  capable  of  receiving  donations 
mortis  caufa,  that  were  capable  of  receiving  lega- 
cies ;  and  he  who  might  make* a  teftament,  might 
aHb  make  a  donation  mortis  caufa ;  and  a  filiua 
faniiliasy  who  could  not  make  a  teftament,  even 
with  the  confent  of  his  father,  could  make  a 
donatio  mortis  caufa^  his  father  permitting. 
'  It  was  neceifary  to  mention  at  the  time,  that 
the  gift  was  made  in  conteinplation  of  danger  or 
of  death:  it  mud  alfo  have  been  made  in  the 
pfdence  of  five  witneiTes  (9) ;  but  it  was  not  eflen- 
tial  that  it  ihould  have  been  made  in  the  donors 
kft  illnHs  (40).  The  prefence  of  the  donee  fecms 
to  have  been  necdfary,  from  Dig.  99.  6.  38.  (11). 

Chancellor  in  the  fame  cafe,  delivery  is  nocefiary  to  make 
good  a  donadon  mortis  caufa ;  and  fince  delivery  is  nooth 
ftry,  of  ^rourfe  the  \h\ng  muft  be  capable  of  delivery^  and 
^ucftions  which  have  naturally  arifen  in  our  laYrare,  whether 
there  has  been  a  fufficient  dcliveiy  or  not. 

(9)  This  is  not  requifite  with  us. 

{10)  This  appears  to  be  efTential  with  us,  and  is  ex* 
prefsly  faid  to  be  fo  in  Blount  and  Burrow,  546.  1  Vefey, 
Jun.  and  in  Millar  and  Millar.  3  P.  Wms.  356. 

(11)  It  is  there  faid,  mortis  caufa  donatur  quod  pr^tfent 
prafcnti  dat ;  and  the  mafter  of  the  rolls,  in  Lawfon  and 
Lawfon,  and  I  P.  Wms.  doubts  whether  that  be  not  the 
cafe  with  us.  But  it  doe^  not  feem  to  be  neceflary,  by  the 
dcttrmination  in  the  cafe  of  Drury  and  Smith,  i  P.  Wins. 
arid  by  what  was  faid  in  the  court  of  exchequer  in  Ireland, 
in  I:i!hy  and  Coulter  in  1791,  according  to  a  note  I  tool; 
i:**tf':  ihne,  of  which  cafe  a  much  refpeAed  friend,  Mr. 


Chap.  IX.]  OF  THINGS.  2«5 

In  the  donation  mortis  caiifa,  ftrjftly  fo  called^ 
the  hufband  could  give  to  the  wife  (IS)  ;  I  havq 
not  found  any  mention  in  tfa^  civil  law  of  the 
impoflibility  of  annexing  aily  condition  to  tlitf 
gift  (13%    nor  any  difculTion  of  the  diftinflions 

Ridgeway,  has  given  a  report  in  a  note  to  his  editioQ  of 
Reports  of  Cafes,  in  the  time  of  Lord  Hardivicl^. 

Heineccius  Antjq.  lib,  2.  tit.  7.  obferves,  that  foqao  ^b* 
folate  irrevocable  gifts  bad  been  clafled  under  donatioiqes 
mortis  caufa. 

(12)  So  he  can  with  us,  Lawfon  and  Lawfon,  i  P. 
Wms.  441. 

(13)  No  condition  can  be  annexed  to  jt  according  to  our 
law,  otherwife  a  teftamentary  difpofition  might  be  grafted 
upon  it,  and  the  ftatute  of  frauds  evaded  i  in  the  cafe  of 
Lawfon  and  Lawfon,  the  mafter  of  the  rolls  declares,  that 
00  fuch  gift,  though  in  nature  of  a  legacy,  need  be  prored 
ia  tcftamenury  form,  it  operating  as  a  declaration  of  truft 
vpon  the  executor.  On  the  impoffibility  of  annexing  any 
condition  to  a  donatio  mortis  caufa,  refted  the  determina- 
tion of  the  court  of  exchequer  in  Ireland,  in  1791,  in  the 
cafe  of  Bllby  and  Coulter,  in  which  the  fuperior  kuowledgtf 
of  the  imperial  law,  pof&fled  by  the  great  and  able  judg«^ 
who  preddes  on  that  bench,  was  fo  eminently  confpicuous. 

'  For  what  thitigs  ar<$  fo  capable  of  delivery  with  us,  ami 
for  other  queftiohs  refpedling  donations  mortis  caufa,  fee 
Ward  and  Turner,  2  Vcfey  431.  Lawfon  and  Lawfon, 
)  P.  Wms.  441.  Drury  and  Smith,  i  P.  Wms.  404.  MiU 
|ar  and  Millar,  3  P.  Wms.  356.  Snellgrave  v.  Baily,  3 
Atkyns,  314.  S.  C.  Ridgcway*s  cafes  in  Lord  Hardwicke'i 
time,  and  dilby  v.  Coulter,  in  his  note  thereon.  Jones  and 
Selby,  Prec.  in  Chan.  300.  Tate  and  Hilbert,  2  Vcfeyi 
jun.  III.  a  bond^  bill,  or  note,  payable  to  bearer,  is  ^ 
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betvceD  things  capable  or  incapably  of  delivery 
in  this  mode  of  giving. 

Though  after  a  long  conteft  among  the  Roman 
lawyers,  whether  thefe  donations  partook  moft 
of  the  nature  of  gifts  or  legacies,  it  was  fettled 
in  the  Inftitutes,  2  lib.  6.  7.  that  they  ihould  be 
ad excmplum  legatwum  rcdaBae per  omnia;  yet,  fays 
Ayliffe,  they  differed  from  legacies  in  the  follow- 
mg  refpefts. 

Firft,  as  we  have  faid,  a  filius  familtas,  tl  lugh 
he  could  not  bequeath  a  legacy,  could  make  a 
donatio  mortis  caufa. 

Secctndly,  Thefe  donations  were  fometimes 
delivered  by  the  perfon  in  bis  life  time,  fome- 
times by  his  heir,  but  the  legacy  always  by  the 
heir. 

Thirdly,  Tlie  donee  was  obliged  to  render  an 
account  of  his  pofTelTion,  not  fo  the  legatee. 
Ayliffe,  p.  332. 

DONATIO  PROPTER  NUPTIAS.  The  do- 
natio propter  nuptiaSy  was  a  fecurity  given  to  the 
wife  for  the  return  of  the  fortune  flie  brought 

good  fubjc^  of  a  donatio  mortis  cauft.  Qut  not  other  pn>- 
miflbry  note  or  bill  of  exchange.  Delivery  of  receipts  fi^r 
3outh  Sea  annuities  not  fuflicient.  Ward  and  Turoer. 
There  can  be  no  fiich  donations  of  fimple  contraA  debts^  or 
arrears  of  rent,  becaufe  there  can  be  no  delivery,  fiud  by 
L.  C.  in  fame  cafe. 

In  Tate  v.  Hilbert,  Lord  Chancellor  is  made  to  doubt, 
whether  want  of  delivery  might  not  in  fome  cafes  be  fiip* 
plied  by  deed  or  writing,  tbougb  it  could  noi  by  paro{« 
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with  the  huiband,  or  of  an  equivalent  to  it,  in 
cafe  ihe  furvived  him,  or  if  they  ihouid  be  fepa- 
rated  during  life.  It  has  been  compared  to  a 
jointure,'  to  which  it  bears  fome  refemblance,  as  be- 
ing given  in  confideration  of  the  fortune  brouglit 
with  her;  her  fortune  either  proceeded  from  her- 
felf,  her  naother,  or  fome  othisr  perfon,  and  was 
called  dos  adoentitia ;  or  from  the  fother,  or  fom^ 
of  the  paternal  line,  in  which  cafe  it  was  called 
prqfeSitia :  no  part  of  it  by  law  furvived  to  th^ 
huiband,  not  even  though  there  were  childreii^ 
by  the  marriage,  though  cuflom  feems  fometimes 
to  have  fuperceded.law  in  this  refpe6l(14).  I 
fpeak  of  the  couffe  of  law  where  no  fpecial  fettle- 
men  t  or  agreement  bad  takei^  place.  The  hu£- 
}3and's  power  over  >her  prc^rty  much  refembled 
that  which  our  law  gives  him  as  to  a  wife's  i?eai 
efiate  whece  no  fettlement  T3m  hufband  tt^ 
ceived  the  profits,  but  could  not  alienate*  it  if 
immoveable  (15).     If  it  cpnfified  of  moveable^ 

(14)  At  one  pf riody  (f  the  huiband  furvlyody  the  doe  fpro-r 
fpctitia  reverted  tQ  %h^  hthtr^  (he  do$  ^dveutitia  rqnained 
with  the  hufbapd. 

(15)  Her  l^nds  he  could  nqt  alienate^  fiot  her  lands  in 
the  provinces,  for  nq  claim  of  ufucapion  could  be  iet  uf 
(here,  and  an  exprefii  law  forbade  that  title  to  be  fet  up 
aganift  her  in  Italy,  againft  the  fundus  dotalis  halicus. 
With  her  confent  her  lands  in  the  provinces  might  have 
been  fdiepated^  until  Juftinian  having  <3xtended  tile  right  of 
ufucapioii  to  the  prMdia  provincialia,  the  legal  prohibition 
pf  alienation  was  at  the  iame  time  extended  to  provincial 
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the  inferefts  of  commerce,  and  the  neccflity  of 
difpoling  of  periihable  goods,  permitted  his  aliena- 
tion of  it,  excepting  her  paraphernalia^  but  he 
muft  make  good  the  value  to  her,  and  to  prevent 
any  injury  from  fuch  difpofitioni  that  part  of  his 
eftate  included  in  the  donatio  propter  nuptias, 
which  we  may  call  his  fettled  eftate  ^and  which 
was  always  of  the  fame  condition  and  -quantity 
with  her  portion)  could  not  be  alienated  or  mort- 
gaged by  him,  even  with  her  confent,  unlefs  in 
fome  fpecified  cafes  of  extreme  neceflity,  or  un- 
lefs  another  eftate  of  equal  value  was  to  be  fettled 
in  lieu  of  it  ;  and  as  a  further  protection  to  her, 
befides  tbis  fpecific  fccurity^  fhe  had  a  general 
lien  on  all  his  property  to  the  aosount  of  her  por- 
tion, and  was  preferred  to  all  other  incumbranodL 
even  though  of  prior  date  ( 16) ;  and  if  he  became 
impaired  in  fortune,  the  wife  might,  even  during 
her  marriage,  feize  her  portion  or  fecurityi  or 
bring  an  action  for  it(17). 

But  though  the  donatio  propter  nuptias  was  her 
fecurity,  yet  (be  was  not  put  in  pofleffion  of  it 
The  hufband,  during  marriage,  received  the  rents, 
intcreft,  or  other  profits,  both  of  the  eftate  by 
|iim  fettled,  and  alfo  of  her  dos  or  portion,  be- 
caufe  he  was  to  be  at  the  neccffary  charges  of  th? 

(i6)  Sec  Code  5,  13.  30. 

(17)  Compare  this  with  the  a£t  of  parliamcnti  5  Geo.  IZ. 
ch,  4.  Ireland. 
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marriage  (late ;  he  was  to  maintain  her  though 
flie  brought  no  portion  (18). 

We  have  obferved,  thjit  though  the  property  of 
the  dos  was  not  transferred,  to  the  wife,  yet  the 
profits  of  it,  as  well  as  of  the  donatio  propter  nup- 
tias»  were  received  by  the  hufband  during  mar- 
riage. But  all  her  property  need  not  be  contained 
in  the  dos,  part  of  it  might  be  kept  back,  which 
was  then  called  her  paraphernalia  (ig)  ;  her  goods 
therefore  were  dotalitia^  of  which  the  hufband  had 
the  ufe  and  adminiftration,  and  paraphernalia ^ 
from  para  and  pherne  over  and  above  her  dowry. 
The  paraphernalia  included  property  of  different 
kinds,  and  were  not,  as  with  us,  confined  to 
wearing  apparel,  jewels,  and  other  ornaments, 
and  thefe  paraphernalia  flie  mrght  ufe  and  alien 
at  pleafure,  without  the  hufband's  confent,  and 
bring  a6lions  in  her  own  name,  or  in  the  name  of 
her  hufband,  for  the  recovery  of  them  (20). 

(i8)  Of  courfe  he  was  liable  to  her  debts  for  neceflaries. 
The  dos  might  be  given  before  or  after  marriage*  The 
father  might  be  forced  by  the  magiftrate  to  give  a  portion 
with  his  daughter  according  to  his  efhite  and  ability.  Seer 
Pandefts,  23.  2.  19. 

(19}  Even  all  fhe  acquired  was  his,  quodcunqui  acquire" 
hat.    See  Heineccius  Rom.  Antiq.  lib.  i.  tit.  10.  fee.  I. 

(20)  Our  law  differs  confiderably  both  in  the  meaning  of 
paraphernalia,  as  appears  above,  and  alfo  in  the  extent  of 
the  wife's  power  over  them.  They  are  with  us  confidered 
as  the  hufband's  goods,  ufed  by  the  wife,  and  to  which  {he 
becomes  entitled  at  his  death,  over  and  above  her  jointure 
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or  dower  i  the  hufband,  though  he  cinnot  deviie  them,  11U17 
fell  or  give  them  away  during  his  life  i  and  though  after  his 
death  they  are  liable  to  his  debts,  if  his  perfonal  eftate  is 
cxhauded,  yet  the  widow  may  recover  the  value  from  the 
lieir.  See  i  P.  Wms.  730.  2  Atks.  642.  3  Atks.  394. 
2  Atks.  77  &  104.  I  Atks.  440.  I  P.  Wms.  729.  2  P. 
Wms.  79.  544. 

Where  a  hufliaiid^s  perfonal  eftate  is  not  foffcient  to  pay 
his  debts,  the  wife  cannot  fet  up  any  claim  to  jewels,  rings, 
pidures,  dreffing  pUte,  and  other  trinl»ts  given  her  before 
marriage.  Ridout  v.  Lord  Plymouth,  2  Atks.  I04« 
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CHAPTER  X. 


OF  TITLE  BY  lAST  WILL  OR  TESTAMENT. 

1  H  E  property  left  by  any  perfoii  at  his  deaths 
muft  either  revert  to  the  common  (lock,  or  fome 
individual  mud  be  pointed  out,  who  has  or  fliaU 
have  a  right  to  fucceed  to  it.  This  right  of  fuc^ 
ceffion  is  of  two  kinds :  the  firft  is  called  legal  fuc-  "' 
ceffion,  when  the  property  defcends  in  the  family 
according  to  the  order  of  pvoximity  (1).  The  fe- 
cond,  tefiamentary  fucceffion,  when  that  exaft 
order  doth  not  prevail,  but  the  eftate  of  the  de- 
ceafed  is  tranfmitted,  according  to  his  will  and 
pleafure,  within  certam  refiraiats  however,  and 
limitations  fet  by  the  law. 

(i)  At  the  origin  of  property,  according  to  Blackftooe, 
is  "occupancy,  it  muft  terminate  with  the  life  of  the  occu« 
pant,  onlefs  continued  in  civil  fode^  by  the  legiflature. 
If  the  legifltture  did  not  interfere,  the  ncareft  of  kLo^t  a» 
being^  about  bit  per feo^  wouU  naturally  bfconw  die  next 
occupants. 
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The  legal  ordinary  fucceflion  is  the  rule,  the 
teftamentary  thr  exception  (2);  and  this  excep- 
tion is  fcldom  admitted  in  the  firft  flages  of  go- 
vernment, and  the  firft  periods  of  fociety.  It  re- 
quires feme  time  and  reflefliori  to  accuilom  a 
people  to  fuch  a  power  as  that  of  difinheriting, 
either  totally  or  partially,  the  heir  of  blood — the 
natural  heir. 

A  teftament  is  thus  defined  by  the  Roman  law: 
VoUmtatis  nofira:  jujia  fentent'm  de  eo,  quod  quh 
pojl  mortem  fieri  velit.  It  was  of  two  kinds — a 
teftament  ftriftly  fo  called,  and  a  codicil :  the 
cflential  difference  between  which  was,  that  the 
fonner  appointed  a  //arej^  commonly  called  the 
kares  fact  us  (who  comprehended  our  two  cha- 
radcrs  of  dcviiee  and  executor),  the  latter  did 
not  (3). 

(2)  Therefore  dcfccnts  fbould  be  conftdered  before  wilb, 
as  I  have  done  in  imitation  of  Blackftone  and  the  Englilh 
law,  and  in  conformity  with  the  opinion  of  Mr.  GibboO| 
though  in  deviation  from  the  civil,  and  from  the  older 
of  Juflinian's  Inftitutes.  The  reafon  given  for  the  con* 
trary  order  by  the  civil  laur,  and  approved  by  HeinecctuSy 
is,  J^w/7m  diu  Juccejfor  a  teJlamenU  fpentUTy  ab  inttftMt$ 
harediluz  locus  non  daiuit  \  a  reafon  more  whimfical  than 
facisfadory. 

(3)  Wc  ufe  codicil  in  a  diSerent  fenfe,  as  an  appendage 
to  a  laft  will  or  tcilament^  and  do  not  attend  to  the  diltioc* 
tion  above:  teftament  (where  it  is  a  diftinguiihing  name) 
meaning  B'ith  us  a  will  of  perfooal  eUate. 
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Teftaments  were  cither  folemn  or  unfolemn  (4)  : 
the  latter  were  alio  called  privileged  teftaments, 
and  both  the  one  and  the  other  might  be  either 
written  or  nuncupative. 

SOLEMN  TESTAMENTS].  So  unnatural  and 
contrary  to  all  principles  did  it  fecm  at  firft  to  the 
people  of  Rome,  to  difinhcrit  the  heir  of  blood 
either  totally  or  partially,  that  in  the  early  ages 
of  their  (late  it  could  not  be  done,  but  by  an  ex- 
prefs  law  (5).  One  law,  that  of  defcent,  could 
<mly  be  countera6led  by  another,  that  of  wills; 
the  {>eople  were,  therefore,  folemnly  interrogated 
in  the  Coniitia  Calata,  whether  they  chofe  to  ratify 
a  will ;  if  the)''  did,  it  became  legal  (6). 

With  the  twelve  tables,  the  power  of  tranf- 
mitting  property  by  will  began,  and  they  gave  to 

(4)  Our  devifes  of  real  eftate  may  be  compared  to  the 
folemn  wills  of  the  Romans,  on  account  of  the  folemnities 
prefcribed  by  our  ftatutes  of  frauds;  and  our  wills  of  per- 
fonal  eftate  (as  not  requiring  the  legal  precautions  of  the  fta- 
tute),  to  their  unfolemn  teftaments  *,  but  a  perfe£^  analogy 
will  by  no  means  hold.  For  inftance,  devifes  of  land  do 
not  appoint  an  heir,  nor  create  a  reprefentation,  nor  make 
the  devifee  ftand  in  the  place  of  devifor,  as  to  all  debts,  and 
therefore  differ  wMely  from  Roman  wills. 

(5)  There  was  one  exception  from  neceffity  entitled  the 
mode  in  procinSlu,  Coriolanus  found  his  army  declaring  to 
each  other  their  wills,  on  the  eve  of  a  battle,  with  their 
garments  tucked  up ;  that  is  in  procinSfu.  Plutarch's  Life 
of  Coriolanus. 

(6)  From  hence  the  principle  tefiamittti  f^i^mm  effi 
juris'publici.    See  Heineccius  on  the  Inft.  i6x. 

VOL.   I.  T 


274  OF  THE  RIGHTS  [Book  U. 

every  paterfamilias  this  power  of  willing  (7\  but 
prefcribed  no  form. 

What  then  was  to  be  doner  The  twelve  tables 
had,  in  this  rcfpeft,  connterafted  the  firft  prin? 
ciples  of  law  and  the  moft  rooted  opinions,  or  per- 
haps prejudices  of  mankind  (8)v  The  lawyers 
found  a  medium  (9) ;  they  confidered  wills  in  the 
fame  light  with  alienations  infer  v'rvosj  as  our  laws 
do  regard  wills  of  real  cftate,  and  introduced  cerc- 

(7)  So  in  thcfc  countries  a  tight  to  devife  lands  was  not 
a  common  law  right,  but  founded  on  ftatuteS|  as  is  iaid  in 
the  cafe  of  Anfly  and  Dpwfmg;  but  in  Windham  and 
Chetwind,  a  cafe  equally  well  known  to  every  lawyer, 
Lord  Mansfield  obferving,  that  a  power  of  willing  ought  to 
be  favoured,  and  naturally  follows  the  right  of  ^rofetty^ 
adds,  it  fubfided  in  this  kingdom  before  the  conqueft,  and 
till  about  the  reign  of  Henry  the  Second,  when  it  ceafcd 
by  confcquence  of  feudal  tenure,  not  from  any  exprcfs  pro- 
hibition. The  doftrine  of  ufes  revived  it — the  ftatute  of 
ufes  again  accidentally  checked  it — this  occafioned  the  fta* 
tute  of  wills. 

(8)  Yet  one  would  have  fuppofed,  from  the  Roman  pre- 
poflcffion  for  the  paternal  power,  that  their  prejudices  would 
liavc  inclined  the  contrary  way. 

Lord  Mansfield  hasobferved,  that  the  itftamcntary  power 
over  property  is  more  rcafonable  in  thefe  kingdoms  than 
ever  it  was  among  the  Greeks  and  Romans,  fincc  by  rcafon 
of  primogeniture,  and  other  exclufivc  rules  of  defcent,  th; 
fucceifion  ab  inteftato  amongft  us  is  not  fo  equal  and  unU 
vcrfal  as  among  thofe  people. 

(9)  Invent endus  crat  cohr^  fays  Heincccius,  qu9  juris  dns^ 

Ic^ia  feruiratur. 
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monies  corrcfponding  to  this  fi6iion ;  the  will  was 
faid  to  be  made  per  aes  et  libram;  it  was  a  fic- 
titious fale,  the  teftator  fold  the  property  in  the 
prefence,  and  as  it  fhould  feem  with  the  approba^ 
tion  of  five  witnelfes  prefcnt,  who  reprefented  fo 
many  claiTes  of  the  Roman  people- 
There  was  alfo  an  antiftes,  who  witneffed  their 
concurrence,  and  the  libripcndens,  who  weighed 
the  copper  money  given  for  the  imaginary  pur- 
chafe  by  the  famili©  emptor,  making  theneceffary 
number  of  perfons  prefent  (befides  the  parties) 
feven.  The  familise  emptor  was  the  devifee  or 
haeres  faftus.  He  paid  over  a  piece  of  money  to 
the  officer  who  held  the  balance,  to  be  paid  over 
to  the  teftator  (lO). 

In  progrefs  of  time  the  praetors  (who  were  <al- 
ways  employed  in  Amplifying  and  foftening  the 
ftri6l  and  harlh  requifites  of  the  ancient  laws)  rati- 
fied a  more  fimple  form  of  teftament,  without  any 
fymbolical  fale,  or  rather  they  gave  the  bonorum 
pqffejffionem  according  to  the  teftament,  with  fome 
iimilitude  to  our  adminiftration  cum  tejiametito 
anjtexo. 

If,  then,  the  haeres  fa6lUs  could  not  fet  up  the 
teftament  as  agreeable  to  the  ancient  forms,  he  ap- 
plied for  aid  to  the  prgetorian  court  (l  1). 

(lO)  The  prastorian  teftament^  (ays  Heineccius,  was  isi^ 
properly  fo  called,  becaufe  it  did  not  cariy  with  it  the  ia- 
^ritaace,  but  only  the  bonorum  pojfeffionm. 

(ij)  Among  ravage  nations,  obferves  Mr.  Gibbon,  waQt 
of  letters  is  imperfc£tly  fuppUed  by  the  ufe  of  rifiUe  iigns, 
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All  that  the  prsetor  required  was,  that  feven  wit- 
nefles  Ihould  fet  their  feals  to  the  will :  they  repre- 
fented  the  ancient  five  witneflfes  fuperadded  to  the 
antiftes  and  libripendens. 

At  length,  new  imperial  conftitutions  having 
been  enaSed,  teftaments  began  to  be  held  valid, 
avowedly  as  teftaments  (not  as  fales  or  alienation^ 
inter  vivos),  though  made  in  a  manner  different 
from  any  of  the  modes  above  mentioned,  if  made 
by  perfons  capable  of  teftation,  and  of  things  ca* 
pable  of  being  devifed^  according  to  certain  rules, 
and  with  certain  folemnities  borrowed  from  the 
ancient  rites,  partly  framed  out  of  the  Prjetorian 
£di6b,  and  partly  ordained  by  the  Imperial  Confti- 
tutions (12).  From  the  ancient  law  was  derived 
the  neceffity  of  witnefles — and  their  prefence  at 
one  and  the  fame  time  without  interval.  The 
number  of  thefe  witneflesi  and  their  putting  their 
feals,  were  circumftancps  fixed  by  the  Praetorian 
Edi(5ls,  and  the  Imperial  Conftitutions  required 
the  fubfcription  of  the  witnefles  and  of  the  tefia- 
tor:  Juftinian  himfelf  added  the  neceflitv  of  the 
teftator's  heir's  name  being  inferted  in  the  hand- 
writing  of  the  teftator,  or  at  Icaft  by  the  wit- 
nefles (13). 

like  a  pantomime.  Rome,  in  its  earlier  periods,  though 
not  in  a  favage  ftate,  was  in  a  \cry  rude  one.  Imaginary 
fale  was  ufed  among  them  in  alienations,  adoptions,  and  al^ 
moft  every  fpecics  of  change  of  property. 

(12)  Thefe,  if  followed,  rendered  all  application  to  the 
prsrtor  unnecefTary. 

(13)  Inft.  I.  1^,  2.  tit.  10.  fee.  3  &  4. 
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I  fliall  now  proceed  to  analyfe  and  difcufs  more 
particularly  thefe  requifites  in  the  form  and  manner 
of  making  teftaments,  poftponing  for  that  purpofe, 
at  prefent,  the  confideration  of  who  could  make 
wills — of  Hjhat  they  could  be  made,  &c.  &c. 


FORM  AND  ^lANNER  OF  MAKING  SO- 
LEMN WILI^  ACCORDING  TO  THE 
CIVIL  LAW. 

The  folemnities  required  were  either  internal  or 
external.  The  internal  was  the  appointment  of  an 
heir  which  was  of  the  eflcnce  of  the  teftament,  and 
without  it  the  will  might  be  a  codicil,  but  could 
not  be  a  teftament  (14).  The  external  were  fign- 
ing,  atteilation,  unity  of  the  aft. 

(14)  This  idea  that  the  naming  of  an  executor  is  of  the 
eflence  of  a  teftament,  was  formerly  recognized  by  the 
judges  of  the  common  law ;  but  they  have  fince  confidered 
a  will,  in  which  no  executor  is  named,  as  efie&ual  to  all 
intents  and  purpofes.     Noy.  I2. 

We  may  here  obferve  how  impoffible  it  is  to  form  any 
complete  analogy  between  our  wills,  whether  of  real  or 
perfonal  eftate,  and  the  teftaments  of  the  Romans.  Our 
devifes  of  real  eftate,  in  refpe£t  to  the  folemnities  attending 
their  execution,  may  admit  a  fair  compariibn  with  their  fi>* 
lemn  teftaments ;  but  the  appointment  of  an  univerfiU  heir^ 
confidered  as  partaking  individuality  with  the  teftator,  fub- 
jeA  to  all  his  deats  even  fo  as  to  zffe&  bis  own  property, 
being  no  par/  of  the  eflence  of  our  devifes,  bore  appears  a 
manifeft  and  great  variation. 

T  3 
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SIGNING].  The  fubfcription  of  tbe  tcftator 
appears  to  have  been  neceffary  from  Inft.  2.  10.  S. 
and  from  the  fame  authority  we  coUeft,  that  it 
•was  firft  required  by  the  Imperial  Conftitutions. 
Dr.  Harris  refers  it  to  a  particular  conftitution  of 
Thcodofms,  which  docs  not  feem  to  me  perfeftly 
to  juftify  his  pofition  (15). 

If  the  teftator,  through  ignorance  or  imbecility, 
was  incapable  of  figning  the  will,  an  additional 
witnefs  was  called  in,  whofe  fubftituted  fignature 
authenticated  the  inftrument ;  but  if  the  devifor 
had  aftuallv  written  the  bodv  of  the  will  with  his 
own  hand,  his  fignature  at  the  conclufion  became 
unneceffary  (l6). 

Oar  wills  of  perfonal  eftate,  on  the  other  hand,  while  the 
old  opinion  prevailed  that  the  appointment  of  an  exeattor 
was  of  their  efkncc,  might  be  compareil  in  that  refped  to 
the  folemn,  and  in  not  requiring  certain  folemnities  to  the 
unfolcmn  will  of  the  Romans.  Even  now  they  cannot  al- 
together be  compared  to  the  unfolcmn  at  Rome,  for  the 
latter  required  the  appointment  of  an  heir. 

(15)  See  Harris's  notes  on  Juftinian's  Inft.  lib.  2.  page 
46.  l^he  Conftitution  of  Theodofius  is  repeated  in  the 
Codc^  b.  23.  21.  It  relates  to  the  circumftance  of  a  tefta- 
tor*s  chufing  to  conceal  the  provifions  of  his  will  from  tbe 
witnefTes,  and  declares  fuch  fecrccy  ftiall  not  invalidate  it, 
provided  the  requifites  therein  are  complied  with,  in  wboTe 
enumeration  the  teftator's  Agnature  occurs.  Our  law 
agrees. 

(t6)  Our  law  agrees.  Lemain  and  Stanley,  3  Lev.  f. 
It  was  at  one  time  very  abfurdiy  judged,  that  teftator*s 
wriilng  his  name  in  the  beginning  of  the  will  fupplied  the 
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The  tcftator  was  not  obliged  to  put  his  feal, 
though  the  witnelVes  were  (17). 

The  matter  on  which  the  will  was  written  wai 
immaterial,  whether  tabulisy  chartay  7n€mbranijve^ 
on  tablets  of  wax»  paper,  or  parchment,  Inft;  2. 
10.  12.  By  a  particular  provifion  of  Juftinian  men- 
tioned above,  the  will  was  not  only  to  be  figned  by 
the  teftator,  but  alfo  the  name  of  the  devifee,  or 
heir  appointed,  muft  appear  in  the  hand-writing 
of  the  teftator  himfelf,  or  of  one  of  the  witneffes 
(18);  and  though  the  teftator,  inftead  of  Avriting 
the  will  himfelf,  might  diftate  it  to  another,  yet 
if  the  writer  was  the  heir  or  legatary,  he  was  fub- 
je6l  to  punilhment  for  the  deed  (19). 

ATTESTATION],  I  fliall  next  confider  the 
number  and  capacity  of  the  witneffes  required,  to- 

want  of  fignature  at  the  bottom :  a  determination  mentioned 
by  Blackftone  without  diiapprobation,  but  very  juftly  cen-> 
fured  by  Dr.  Chriftian. 

(17)  Nor  is  he  by  our  law;  but  fealing  without  figning 
was  held  fufficient  in  Strange,  764,  i  Wilfon,  313*  and 
2  Vefcy,  459.  contra. 

(18)  See  Inft.  2.  10.  4.  Cod.  9.  t.  23.  1.  29.  Novels, 
119.  ch.  9. 

(19)  Code  9.  23,  3.  And  the  paflagc  fays,  that  writers 
of  wills,  who  had  inferted  any  benefit  to  themfclves,  ihould 
be  fubje£l  to  the  puniihments  of  the  Cornelian  law*  This  . 
was  the  Cornelian  law  de  falfis  (there  was  another  de 
jtcariis) ;  its  punifliments  were  death  to  Haves,  to  freemen 
baniihment  and  confifcation  of  goods. 

Notwithftandiiig  this  caution,  the  legatary  might  be  a 
witnefs  to  the  will,  as  we  Ihall  fee  prefently. 

T   4 
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gether  with  the  mode  of  their  atteftation  prefcribed 
by  law. 

The  number  was  no  lefs  than  feven  to  a  folemn 
will,  a  number  appearing  to  he  determined  in  its 
origin  by  the  clalTes  of  the  Roman  people,  and  by 
the  fidions  of  the  fvmbolical  fale  (20). 

The  difficulty  which  nuift  frequently  have  oc- 
currel  in  obtaining  fo  great  a  number  of  witnefles 
asfevcn,  might  probably  induce  the  Romans  to  be 
lefs  drift  than  we  are  (as  they  certainly  were)  as 
to  the  perfons  whom  they  admitted  upon  this  oc- 
cafion.  At  one  time  the  heir  was  admitted  as  a 
witnefs,  though  forbidden  to  be  fo  by  Juftinian 
(2i) ;  but  legataries  were  always  admitted  on  this 
diftinftion,  that  they  were  particular,  not  univerfal 
fucceffurs,  Qui  nonjuris  fucceffbres  funt ;  and  that 
a  teftament   would    be  valid  without  legataries, 

(20)  Every  onekno\^  that  the  ftatute  of  frauds  requires 
three  witne/Tes  to  a  will  of  real  eftate,  and  that  to  a  written 
will  of  perfonalty  the  fignature  of  witneiTes,  though  fafe  and 
prudent,  is  not  indifpenfably  ncceiTary :  nor  even  the  figna* 
ture  of  the  tedator,  though  the  will  be  in  another  man's 
hand-writing,  if  proved  to  be  according  to  bis  inftruftions^ 
and  approved  by  him.  See  2  Bl.  Com.  501.  Two  wi(» 
nefies  to  a  will— -two  to  a  codicil  reciting  that  will,  one  of 
which  laft  was  alfo  a  witnefs  to  the  will. — It  does  not 
fatisfy  the  ftatute.     3  Salk.  395. 

(21)  See  I  Burr.  426.  The  eflence  of  the  Roman  tefta- 
ment  was  the  appointment  of  an  heir  to  reprefent  the  tefta- 
tor,  not  according  to  our  ideas  of  repreientation,  but  in 
the  mode  already  fufficicntly  explained  in  the  chapter  of 

Pefcent, 
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though  it  could  not  without  the  appointment  of 
an  heir :  the  objeftion  to  the  heir  as  a  witnefs  not 
proceeding,  according  to  great  authorities,  from 
his  being  interefted,  but,  as  is  faid  by  Juftinian, 
being  a  prohibition,  ad  imitatiBnem  pri/iimfamil'Ke 
emptoris ;  quia  hoc  totum  negotium  tejianienti  ordt" 
nandl  gratia  credltur  hodie  inter  tejiatorem  Sg  htere- 
dem  agi  (22).  In  fhort,  the  heir  was  a  party  to 
the  fuppofed  contract,  and  therefore  could  not  be  a 
witneis :  the  legataries  were  not. 

The  witnefles  muft  have  been  freemen,  Roman 
citizens,  adults,  or  at  lead  of  the  age  of  fourteen 
years,    tejlabilesy  i.  e.    Quibiifcum  erat  tejiamenti 
faEiio ;  and  not  members  of  the  family  of  either 
heir  or  teftator.     The  three  firft  of  thefe  requifites 
require  no  new  explanation:  but  the  fourth,  as 
expreffed  by  the  Roman  law,  may  be  mifappre- 
hended.     The  phrafe  quibufcum   erat   tejiamenti 
JaHio  did  not  mean  who  could  make  teftaments 
(for  a  woman  could  make  a  teftament),  but  who 
could  be  prefcnt  at  the  comitia  calata,  where  tefta* 
ments  were  originally  made :  this  in  itfelf  excluded 
flaves,  minors,  thofe  deaf,  dumb,  and  blind,  pro- 
digals and  infamous  perfons ;  to  which  are  added 
the  infane,  if  infanity  could  require  any  exclufion 
but  that  created  by  common  fenfe. 

Of  freedom  from  thefe  incapacities,  and  of  the 
witneflfes  being  in  fituations  which  rendered  them 
competent,  general  reputation  was  fufficient  evi- 
dence.   Thus,  if  a  reputed  freeman,  but  real  flave, 

(22)  Inft.  lib.  2.  tib.  20.    See  X  Burr.  p.  426. 
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happened  to  be  a  vntnefs,  the  will  was  not  thereby 
invalidated.     2  I  nil.  !0.  7. 

All  the  branches  of  the  families  of  heir  and  tefta- 
tor  were  excluded,  upon  principles  connefted  with 
the  fictitious  I'aic,  viz.  becaufe  they  were  fuppofed 
to  be  parties  to  the  contraft ;  and  although  the 
fymbolical  nio<le  became  obfolete,  the  rule  was 
retained  (23).  All  pci-fons  in  teftator's  power,  or 
among  his  domcftics,  excluded.     2  Inft.  10.  p. 

Having  thus  mentioned  five  requifitcs  to  the 
competency  of  a  witnefs  to  the  Roman  teftament 
(24-),  the  reader  miglvt  naturally  expeft  fome  dif- 

(23)  Ad  imitationem  priftinx  emptionis. 

(24)  I  hope  the  ftudent  will  not  diink  me  departing  torn 
much  from  my  fubjcct  matter,  or  performing  an  idle  taft^ 
ia  abridging  here  the  famous  controverfy  between  Lord 
Mansfield  and  Lord  Camden  on  the  competency  and  credi- 
billiy  of  witncilcs  to  a  will,  the  fubftance  of  which  it  gene* 
rally  glvi'S  Ionic  trouble  to  young  men  to  colle£l. 

WitncUcs  were  not  efpecially  neccffary  to  a  will  of  real 
edr.te,  before  the  ilatute  of  frauds;  that  flatute  required  the 
fubt'criptnn  of  three  credible  witncffes.  The  word  credible 
was  an  unfortunate  word,  and  has  occafioned  much  difpute, 
which  the  ufc  of  the  word  competent  might  poffibly  have 
prevented. 

Hence,  in  the  cafe  of  Anfty  and  Dowfing,  Strange,  1254, 
the  qucflion  aroft!,  whether  the  witneflcs  to  a  will  anfwered 
the  defcripilon  in  the  ftatute.  The  cafe  was  this:  James 
Thompfun  m:-Jc  his  will  of  real  cftate,  attefted  by  three 
wltr.tflcs,  ;ind  gave*  to  one  John  Hailes  and  his  wife  ten 
poimd^  cac  h  for  mourning,  and  an  annuity  of  twenty  pounds 
to  Flizabcth,  the  wife  of  John.     John  Hailes  was  one  oi 


o 
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cuffion  of  ^objeftions  arifin^  to  their  competency 
or  credibity  from  their  being  interefted  ;  but  here, 
in  the  opinion  of  no  lefs  a  judge  than  Lord  Mans- 
field, all  enquiry  is  ufelefs,  fmce  he  has  decidedly 

the  witncfles  to  the  will,  and  refufed  to  be  paid  twenty 
pounds  in  lieu  of  his  wife's  legacy  and  his  own :  it  was  de- 
termined that  the  witnefTes  to  a  will  ihould  not  be  perfont 
who  are  entitled  to  any  benefit  under  that  will,  and  that 
John  Hailes  was  not  a  good  witnefs. 

This  cafe  gave  rife  to  the  ftatute  25  Geo.  II.  ch.  6.  in 
'England,  and  ch.  11.  in  this  kingdom,  which  declare  all 
legacies  given  to  witncffes  to  be  void,  and  thereby  remove 
all  poffibility  of  intereft  affefting  the  teftimony  of  legatees 
named,  and  directed  the  teftimony  of  all  creditors  to  be 
admitted,  leaving  their  credit  to  be  weighed  by  the  court 
and  the  jury. 

How  the  cafe  of  Windham  and  Chctwind,  which  was 
that  of  fimplc  contraft  creditors  witnefling  a  will  which 
charged  the  real  eftate  with  payment  of  debts,  could  occur 
after  this  ftatute,  does  not  at  firft  fight  appear ;  but  I  fup- 
pofe  it  was  under  the  exception  in  the  aft  relative  to  fuits 
already  inftituted,  the  proceedings  in  that  cafe  appearing  to 
have  been  commenced  in  Auguft,  1750,  and  the  retrofpeft 
of  the  aci  being  only  to  June,  1752. 

In  that  cafe,  in  which  the  witnefles  had  been  paid  off, 
before  the  trial,  and  which  is  reported  in  1  Burr.  414,  Lord 
Mansfield  is  of  opinion,  that  the  word  credible  in  the  ftatute 
is  either  fuperfluous  or  abfurd :  if  it  means  competent,  fu* 
perfiuous;.  if  it  means  fomething  more  than  competent, 
abfurd,  becaufe  it  would  make  the  validity  of  a  will  depend 
on  the  credibility  of  the  witnefles,  which  would  be  abfurd, 
fince  the  teftator  never  could  forefee  what  credit  might 
hereafter  be  given  to  them.    As  therefore  competency  only 
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laid  down  this  pofition,  that  though  in  other  cafes 
the  objeftion  of  intercft  to  a  witnefs  was  allowed, 
yet  it  did  not  incapacitate  witnefles  to  a  will  by  the 
civil  law. 

was  required,  he  was  alfo  of  opinion  that  fuch  competency 
might  be  acquired  fubfequcntly  to  the  fttteftation,  as  by 
payment)  relcafc,  &c.  &c. 

In  the  cafe  of  Hindon  and  Ker(ey,  5  Geo.  III.  1765, 
(which  was  the  cafe  of  a  devife  towards  the  fupport  of  the 
poor  in  a  certain  townfhip,  to  which  two  perfons  liable  to 
be  aiTeiTed  to  the  poor  tax  in  faid  townfliip  were  witnefles, 
and  which  cafe  was  not  cured  by  the  2&  2$  Geo.  III.)  Lord 
Camden  held  that  the  word  cndibU  in  the  ftatute  exadly 
meams  competent,  and  that  to  give  it  another  meaningy 
viz.  that  of  credibility  in  the  ordinary  fcnfe  of  the  wordy 
would  be  abfurd.  So  far  he  agrees  with  Lord  Mansfield; 
but  as  to  its  being  a  fuperfluous  word,  he  differs  widely, 
and  the  tenor  of  his  argument  is,  that  it  was  inferted  to 
mark  that  this  competency  mufl  exift  at  the  time  of  the 
atteftation,  and  cannot  be  acquired  by  any  fubfequent  ad, 
fuch  as  a  releafc;  and  that  the  contrary  do£lrine  held  by 
Lord  Mansfield  in  Windham  and  Chetwind,  originated  in 
his  confidering  this  word  as  fuperfluous,  or  having  no  legal 
meaning. 

Lord  Camden  held,  that  the  word  credible^  ia  the  ftatute 
of  frauds,  meant  competent.  Lord  Mansfield,  that  if  it 
did  not  mean  that,  it  meant  nothing  ;  fo  far  they  agreed : 
but  herein  thev  differed*  that  Lord  Mansfield  faid  it  was  a 
fuperfluous  word  (lis  meaning  being  included  in  the  word 
wTtneis);  p.nd  alfo  that  witnefles,  though  incompetent  at 
the  time  of  the  attcflation,  yet  if  they  became  competent 
afterwards,  were  good  wttneilc^  to  the  will.  Lord  Canv- 
den  held,  that  they  n\\\fi  be  competent  at  the  time  of  the 
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I  have  not  courage  to  oppofe  that  very  great  and 
moll  learned  judge  upon  the  point,  though  I  think 
I  fee  authorities  to  the  contrarv ;  and  it  furelv  is 
an  exception  very  inconliftent  with  the  ufual  \vif- 
dom  of  the  civil  law,  which  appears  to  fliew  a  laud- 
able jealoufy  upon  all  fnnilar  occafions. 

Lord  Chief  Juftice  Lee  was  of  that  opinion, 
though  miftaken  in  his  authorities.  Quoting  the 
following  paragraph  from'  Dig.  lib.  28.  tit  I. 
c.  29.  (conditionem  teftium  tunc  iufpictTe  debe- 
mus,  cum  fignartnty  non  mortis  tcfnpore),  he 
argued  from  thence,  that  intcreji  was  an  objeQionj 
which,  if  exifting  at  the  time  of  fubfcribing,  could 
not  be  taken  off  by  any  fubfcquent  fact ;  but  Lord 
Mansfield  has  ihewn,  that  conditio  tejiiam  means 

atteftation,  and  that  to  mark  this  very  thing,  the  word  rrr- 
dibli^  as  an  emphatic  word,  was  inferted. 

Wane  of  attention  to  the  plain  truth  uttered  by  Lord 
Mansfield  in  Windham  and  Chetwind  (that  to  make  the 
validity  of  a  will  depend  uponvthe  credibility  of  witndTcs, 
which  the  teftacor  cann9t  forefee,  is  abfurd),  produced  in 
the  remarkable 'caufe  of  Newburgh  and  Burroughs  (tried 
in  Ireland  ^bout  ten  years  fince)  this  notable  argum^'nt. 
A  witnefs  to  the  will  then  in  queftion  fwore  on  the  trial  to 
alterations  made  without  the  teftator's  knowledge.  It  was 
infifted,  that  if  the  jury  believed  him,  it  was  not  the  tefta- 
tor's  will,  aod  if  they  did  not  believe  him,  he  was  not  a 
credible  witnefs,  and  the  will  therefore  void  for  want  of 
three  crpdible  witnefles,  a  mode  of  reafoning  fo  comical, 
that  none  but  the  bye-ftanders  could  have  thought  the  framer 
ferious.  Yet  I  have  fmce  known  jurymen  ol^  great  ability, 
in  a  ytrf  pelcbrated  paufe,  caught  in  the  fame  trap. 
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the  pofitive  capacity  of  the  witnefies,  their  nnk 
or  quality,  their  condition  of  citizenihip,  freedom 
and  puberty   25). 

MODE  OF  ATTESTATION].  I  (ball  begin 
by  taking  notice  of  two  regulations  peculiar  to  the 
civil  law ;  the  one,  that  the  witnefles  fliould  be 
fpecially  required  by  the  teftator  to  witne(s  the 
vill ;  the  other,  that  the  whole  perfedioa  of  the 
will  ihould  be  done  iino  contextu. 

The  firft  rule  requires  no  explanation,  and  16  a 
circumllance  which,  aniongd  us  alfo,  mud  always 
])e  of  weight,  as  (hewing  more  particularly  the  fo- 
Icmn  deliberate  intention  of  the  teftator,  but  which 
is  not  of  indifpcnfible  neceflity  (26).  The  latter 
rule  means  that  no  foreign  aft  ihould  intervene ; 
and  this  principle  o^wio  contextu  was  carried  fo  far, 
that  wills  were  frequently  fet  afide  for  the  nioft  im- 
material variation  from  it;  for  inftance,  for  the 
teftator's  retiring  fmm  the  room  for  the  (fiorteft 
interval,  until  Juftinian  provided,  that  fuch  (hort 
accidental  intervals  occafioncd  by  the  momentary 
abfcncc  of  him,  or  of  one  of  the  witnelTes,   before 

(25)  If  there  was  no  other  inftance  to  prove  the  great 
utility,  even  in  our  connnon  law  courts  of  a  fupcr-ior  know- 
ledge of  the  civil  law,  and  of  its  technical  Latin,  this  mii^ 
talce  of  Chief  Juflicc  Lee,  aiul  its  corre&ion  by  Lord  Mans- 
field, would  be  confpicuous. 

(26)  The  ftupid  filcnce  of  the  teftator,  while' another  in 
his  prefence  required  the  witnefles  to  atteft,  might  be  a 
ftrong  ground  of  fufpicion ;  but  mere  filence)  where  Uiixj 
undoubted,  would  be  conftrued  fimple  acqaie(cence» 
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the  aft  completed,  iliould  not  invalidate  the  will. 

The  next  requifite  was,  that  the  witnefles  fJiould 
be  all  affemblecl  together,  and  that  they  fliouUl 
fubfcribe  in  the  fight  of  the  teftator,  and  fee  hiin 
fign,  and  hear  him  acknowledge  and  publilh  the 
fame :  and  all  the  witnefles  ought  to  fign  at  the 
fame  time,  and  in  the  fame  place,  and  in  the  fight 
of  each  other.  Code  6.  S>3.  G8.  Ayliffe,  355.  Wood, 
124.     Halifax,  34.   (27). 

(27 J  The  vaft  variety  of  cafes  which  have  been  deter- 
mined in  our  courts  upon  thefe  points,  as  to  wills  of  real 
eftate,  it  does  not  come  within  my  province  as  commenting 
upon  civil  law  to  delineate.  Suffice  it  to  obferve,  that  the 
witnefles  muft,  by  the  ftatute,  figii  in  the  prefence  of  the 
teftator,  and  muft  fee  him  fign  or  acknowledge  bis  figniog ; 
but  this  they  may  do  at  different  times,  and  therefore  need 
not  fee  each  other  fign,  as  appears  from  the  cafe  of  Jones 
wd  Lake,  2  Atkyns,  176. 

'  N.  B.  When  I  have  (aid  that  by  the  ftatute  of  frauds  the 
teftator  muft  fign  in  the  prefence  of  the  witnefles,  I  fpeak 
according  to  what  has  been  generally  underftood  to  be 
ks  meaning ;  for  Mr.  Douglas  truly  obferves,  that  this  moft 
carelefsly  penned  ftatute  docs  not  fay  he  fiiall  do  fo,  though 
it  obliges  the  witneflTes  to  fubfcribe  in  his  prefence,  and 
e  contra,'  when  regulating  revocations  of  wills,  it  omits  to 
dire£l  the  fubfcription  of  witnefles  in  his  prefence,  but  ex- 
prefsly  prefcribes  his  figning  in  theirs.  The  ftatute  is  iaid 
to  have  been  injudicioufly  put  together  from  fome  loofc 
notes  of  Lord  Hale  after  his  de^eafe,  and  not  by  himfelf^  as 
vulgarly  imagined. 

Query,  May  not,  however,  the  direflion  to  fign  in  their 
prefence  have  been  purpofely  omitted,  t<^  enable  him  to  ac- 
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The  lad  rcquifite  was  fealing,  a  mode  of  authen- 
tication  which  feeiiis  to  have  anteceded  the  cuftoui 
of  (igning ;  and  was,  as  Sir  William  Blackftonc 
has  obferved,  in  the  civil  law,  the  evidence  of 
truth,  and  required,  on  the  part  of  the  witnefles 
at  lead,  at  the  atteftation  of  everj'  teftament  (128), 
but  was  not  neceifary  tliat  the  feab  (liould  be  their 
owji,  except  in  the  cafe  of  a  notary.  Nov.  73. 
ch.  5  and  6. 

SOLEMN  NUNCUPATIVE  WILLS].  M'hat 
I  have  hitherto  faid  hath  related  to  folenin  written 

wills ;  but  there  is  no  material  difference  in  folemn 

« 

nuncupative  ones,  in  refpect  of  the  folemn ities,  ex- 

knowlcdgc  a  previous  fignature  ?  Three  fignings^one  in  the 
prefence  of  each  witncfs,  will  not  do.    i  Vefey,  jun.  i6. 

The  witneflfes  to  a  will,  fays  Lord  Mansfield,  I  Burr.  421. 
need  not  know  the  contents,  need  not  be  together,  need  not 
fee  the  teftator  fijgn  it;  it  is  fufficient  if  he  acknowledges  his 
fignature;  he  may  deliver  it  as  a  deed.  The  laft  pofition 
determines  that  publication  of  it,  as  hi9  will  is  not  neceflary ; 
a  point  much  difputed  in  Wallis  and  Wallis,  and  Trimmer 
and  Jackfon,  in  the  beginning  of  the  prefent  reign.  But 
to  enable  any  one  of  the  witnelfcs  fingly  to  prove  the  will, 
he  mud  be  able  to  fhew  that  the  others  figned  in  teftator^s 
prefence,  and  therefore  mufl  have  feen  them  fign  himfclf. 
Sec  Longford  and  Eyre,   i  P.  Wms.  174. 

(28)  See  2  Black.  Com.  p.  305.  where  the  learned  com- 
mentator  obferves  on  the  antiquity  of  this  folemnity  among 
the  Perfians  and  Jews,  &c.  &c. 

It  is  obfervable,  though  among  us  fealing  from  the  Nor* 
man  aera  was  always  required  to  a  deed,  yet  (sgning  was  noti 
until  the  ftatute  of  frauds.  Ibid. 
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cept  Avhat  iieccfiarily  arofe  from  their  not  being 
written  ;  that  is,  as  they  were  notneceflarily  at  any 
time  to  be  reduced  to  writing  (29),  fubfcription 
and  fealing  of  conrfe  did  not  apply  to  them  :  but 
feven  witneffes  were  required,  able  to  give  clear, 
and  undoubted  teftimony  of  their  Imving  been, 
prefent,  and  having  heard  the  teftator  declare  hid 
will  and  nominate  his  heirs. 

Before  I  difmifs  the  fubjeft  of  folemnities,  I 
cannot  omit  to  infert  the  judgment  of  Lord  Mans- 
field upon  their  validity  in  general.  He  held,  that 
courts  of  jiiftice  ought  rather  to  lean  againft  than 
in  fupport  of  thefe  rigid  formalities ;  and  declared 
his  opinion  in  the  above-mentioned  caufe  of  Wind- 
ham and  Chetwind,  that  more  fair  wills  had  been 
deftroyed  for  want  of  obferving  the  reftriftions 

(29)  With  us,  nuncupative  wills  muft  be  reduced  ta 
writing  within  fix  days  after  the  making ;  otherwife,  after 
the  expiration  of  fix  months,  no  teftimony  can  be  received 
to  prove  them :  and  if  the  eftate  hequeathjed  exceed  thirty 
pounds,  there  muft  be. three  witneiTes,  requefted  by  tb^ 
teftator  to  witnefs  the  fame,  and  it  muft  be  in  his  laft  (ick* 
nefs,  and  in  his  dwelling-houfe,  or  at  leaft  where  he  has 
been  refident  ten  days  before  the  making,  except  he  were 
taken  fick' while  from  home,  and  died  before  bis  return*, 
otherwife  the  will  is  invalid.  By  way  of  further  caution, 
probate  cannot  be  granted  of  any  nuncupative  will  till 
fourteen  days  after  teftator's  deceafe,  nor  without  citing 

*  I  take  the  worJs  of  the  ftatatei  but  farely  a  wan  iftrfw/  htf^re  hh 
rtfifwki  aH^Kiilslivt  l^limUcr^  4yid  Bft.  B.  very  prqinblr  fayt,  dies  ynthout 

TCiurniru;. 
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fixed  by  the  ilatutc  of  frauds,  than  fraudulent 
wills  obftruAed  by  its  caution  :  adding,  that  in  all 
his  experience  at  the  court  of  delegates,  he  had 
never  known  a  fraudulent  will,  which  was  not  le- 
gally attefted.  To  this  Lord  Camden  anfwers, 
that  he  has  no  doubt  many  fraudulent  wills  have 
been  made  fnice  the  ftatutc,  and  all  formally  exe- 
cuted. But  M'ho  can  tell  me,  favs  he,  how  manv 
have  been  prevented  ?  llie  dcfign  of  the  ftatute 
was  to  prevent  wills  that  ought  not  to  be  made, 
and  it  always  operates  filently  by  inteftacy.  If  a 
law  is  to  be  flighted,  becaufe  it  doth  not  entirely 
eradicate  mifchief,  no  law  can  efcape  cenfure. 
Such  were  the  op|>orite  fentimcnts  of  thefe  two 
great  and  eminent  judges. 

UNSOLEMN  PRIVILEGED  WILLS-]— The 
flriftnefs  which  we  have  jufl  ceafed  to  defcribc  wa> 
difpenfed  with  by  the  Romans  in  numerous  cafes. 
The  officious  tefiament  of  a  father  beflowing  hi» 
property  on  his  children,  and  a\\  in  his  own  hand- 
writing; the  dignified  will  acknowledged  before 
the  prince,  honoured  by  his  prefence,  and  receiv- 
ing his  imperial  fan6lion ;  the  rude  bequefl  of  the 
ignorant  rullic;  and  the  hafty  tcftamcnt  of  the 
victim  to  general  contagion;  might  be  unfolemn^ 
and  were  privileged  and  exempt  from  the  neceflity 
of  the  ufual  formalities  (30).     In  fome  of  thefe 

either  the  widow  or  next  of  kin.  7  Will.  III.  ch.  la.  in 
Ireland;  29  Charles  II.  ch.  3.  in  England. 

(30)  See  for  all  thefe,  the  fixth  book  of  Uie  G«dc, 
tit   -3. 
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cafes  five  witnefles  were  fufficient,  in  others  more 
M'ere  required;  the  literate  might  *fubfcribe  for  the 
unlearned,  and  the  cotemporaneous  prefence  of 
the  whole  number  was  difpenfed  with:  but  above 
all,  the  military  tcftament  of  the  gallant  but  un* 
lettered  and  endangered  (31)  foldier,  claimed  pe- 
culiar immunities  for  honourable  fervice  and  peri- 
lous exertion;  he  might  write^it  in  his  blood  upon 
his  fliield,  or  infcribe  it  in  the  duft  with  his 
fword  (32) ;  he  might  diftate  it  to  his  comrades  in 
the  hour  of  danger,  and  depend  upon  thefurvivor 
to  tranfmit  it  to  his  country.  No  certain  number 
of  witnefles,  nor  even  anv  formal  witnefs  whatfo- 
ever,  were  required  to  his  teftament,  if  his  intention 
»  could  be  proved  to  have  been  exprefled  either  by 
word  or  writing;  no  fpecial  requiiition  to  the  wit- 
nefles, no  fubfcription  or  fealing  on  their  part,  no 
Ipecific  pofitive  quality  in  them  (for  even  womte 
and  aliens  could  be  Aritnefles  to  the  foldier*s  will)^ 
were  demanded  by  the  law.  Nor  were  his  privi- 
leges confined  to  the  manner  of  the  teftament ;  in 
the  matter  he  had  fpecial  exemptions.  He  might 
die  partly  teftate,  partly  inteftate  (S3) :  though 

(31)  The  ftatute  of  frauds  excepts  from  its  regulations 
refpeAing  wills,  whether  written  or  nuncupative,  foldiert 
in  skSual  and  military  fervice,  and  mariners  or  feamen  being 
at  fea. 

(32)  Code,  b.  21.  15. 

(33)  He  was  not  fubjeft,  iays  Wood,  to  the  fitbtiky 
of  the  fiSton,  that  the  teftator  could  not  be  repreiented  in 
parL 

V  2 


Sgz  or  THE  RIGHTS  [Book  II. 

ftill  under  paternal  power,  he  might  dlfpofe  liy  \v\l\ 
of  property  acquired  by  military  fervice.  He 
miijht  die  with  more  wills  than  one  :  his  will  could 
not  be  inoiricious,  i.e.  his  children  might  be  patTed 
hy,  without  cxprcfs  cxclnfion  by  name:  but  thefe 
honourable  diftinriions  M'ere  not  attached  to  the 
name  of  foldicr ;  he  niuft  be  in  a^lual  fervice  and 
in  prcfcnt  danger ;  and  though  the  teftament  thus 
haftily  made,  and  from  neceifity,  M-as  valid  even  if 
he  was  difbanded,  for  one  year  next  following  fuch 
his  difiniflTal ;  yet  his  departure  from  the  army 
muft  have  been  attended  with  honour,  and  dif- 
gracc  was  followed  by  deprivation  of  privilege. 
Such  and  fo  great  >vas  the  attention  paid  by  this 
military  nation  to  the  proteclors  of  the  ftate 
abroad  (34). 

CODICILS.]— A  codicil  (35)  in  the  Roman 
law  meant  not,  as  with  us,  an  appendage  to  the 
will ;  it  meant  a  lad  Mill  ftanding  by  itfelf,  and 
hot  annexed  to  any  thing  preceding,  yet  not  ac- 

(34)  Thecanonlfts,  faysLordChicfJufticc  Gilbert,  have 
cxj)oup.d.d  wills  of  pcrfojiaity,  Vikc  ihe  trji amenta  f/tiHijrijj 
accordin::  to  the  intent.  Trcatifc  of  Equity,  2  vol.  p.  2^9' 
on  which  Mr.  Fonbl.  remarks,  it  might  be  inferred  from 
hence,  tliat  ihe  tt^f/amcntum  militoj'e  was  the  only  will  which 
by  the  civil  law  was  conilrucd  according  to  the  intent,  which 
is  not  true;  for  though  the  t'j^anientum  ml  lit  a  re  was  one  of 
the  priviie^.'d  dcfcriptior.s  of  wills,  its  privileges  were 
merely  difpenfations  with  certain  folcmnities  eflential  to  the 
Validitv  of  other  wills. 

(35)  Upon  thi*^  ful)iccl  confult  Inft.  lib.  2.  lit.  25. 
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knowledged  to  be  a  teftament  for  xcant  of  the  ap^ 
point  men  t  of  an  heir  ;  it  was  therefore  defined  aa 
unfulemn  laft  will,  in  which  no  heir  or  executor  is 
named,  and  might  be  either  written  or  nuncupa- 
tive. The  maker  of  a  codicil,  or  codicils  (for  he 
might  make  more  than  one),  might  die  either  tef- 
tate  or  inteftate.  In  the  firll  cafe,  that  is,  if  he  had 
alfo  made  a  teftament,  it  did  not  affect  the  codicil: 
that  remained  valid,  even  though  it  preceded  the 
teftament,  and  was  not  confirmed  or  mentioned  by 
it,  provided  it  was  not  actually  revoked  or  contra- 
difted  thereby ;  in  the  latter  the  codicil  was  a  dx- 
reclion  to  the  heir  bv  dcfcent,  who  afted  like  an 
admwijlrator  cinn  tcftamtnto  annexo. 

The  Inil.  CJ.  3.  fays,  that  codicils  required  no 
folemnity.  They  muft  mean,  fays  Harris,  no  es^ 
traordinary  folemnity,  for  five  witneffes  were  re- 
quired,  the  number  neceffary  upon  feveral  other 
occafions  {36)  ;  but  the  five  witneffes  might  be  ac- 
cidentally prefent  and  not  required  tliereto,  and 
they  might  even  be  of  the  female  fex. 

Though  in  a  codicil  an  heir  could  not  be  infti- 
tuted  direftly,  yet  an  heir  already  infiituted  by 
teftament,  might  by  codicil  be  declared  a  barq 
trultec  ;  but  teftamentary  heirs  could  not  be  difin- 
herited  by  codicil,  nor  made  conditional,  if  befora 
abfolute ;  and  a  plurality  of  codicils,  though  not 
of  teftaments,  was  allowed,  becaufe  it  was  ef- 
fential  to  a  tefiament  that  it  fhould  convey  away 

(36)  Code,  b.  36.  c.  8.  and  4.  t,  20.  c.  xj, 
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the  whole  inheritance,  otherwifc  the  heir  would 
not  iland  completely  in  the  place  of  the  anceftor, 
M'hercas  codicils  only  convey  feveral  particular 
legacies. 

In  the  25th  chapter  of  the  fecond  book  of  the 
Inllitutes,  a  curious  account  is  given  of  the  on- 
gin  of  codicils,  occafioned  by  the  difficulty  on  a 
journey,  a  voyage,  or  an  embaiTy,  of  finding 
fevcn  M'itnefles,  all  Roman  citizens.  Their  awa 
was  that  of  Auguftus — their  introducer  Lucius 
Lentulus,  and  the  emperor  confulted  the  learned 
Trebatius  (37)  upon  their  validity. 

Having  now  done  with  the  different  kinds  of 
teflaments,  and  the  form  and  manner  of  making 
them,  I  fliall  treat  of  the  remainder  of  the  fubject 
under  the  following  heads. 

I.  WHO  COULD  MAKE  WILLS- 

II.  OF  WHAT  THEY  COULD  BE  MADE. 

III.  OF  THE  INSTITUTION  OFTHE  HEIR, 
HIS  RIGHTS  AND  DUTIES. 

IV.  OF  THE  QUASI  ILERES  OR  EXECU- 
TOR. 

(37)  ^*^«^  Trebati.  Hor.  If  we  might  judge  from  thii 
cauticm  and  attention  to  the  laws  in  Octavius  Caefar,  we 
ihould  not  be  inclined  to  join  in  the  fevere  ccnfure  paiTed  on 
him  by  Sir  W.  Jones,  who  fays,  ^^  when  that  bafc  diflem- 
^^  bier  and  cool-blooded  aflaiGn  C.  0£tavius  gave  law  to 
^  millions  of  honefter,  wifer,  and  braver  men  than  himfelf, 
^<  by  th^  help  of  a  profligate  army,  and  an  abandoned 
*«  fenatc.^ 
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V.  OF  THE  INTERPRETATION  OF  WILLS. 
AND  CONSTRUCTION  OF  LEGACIES. 

VI.  HOW  WILLS  MIGHT  BE  AVOIDED. 

Vn.  OF  PROVING  THE  WILL. 

Vni.  OFTHE  BONORUM FOSSESSIO  AND 
ADMINISTRATION. 
IX.  OF  THE  COLLATIO  BONORUM. 

Firft,  MHO  COULD  OR  COULD  NOT 
MAKE  A  TESTAMENT.]— Every  perfoa  had 
full  power  and  (38)  liberty  to  make  a  will  that 
was  not  under  fome  fpecial  prohibition  by  law ; 
the  pcrfons  prohibited ,  were,  however,  minors, 
perfons  under  the  paternal  power,  the  infane,  the 
deaf  and  dumb,  the  blind,  the  prodigal,  the  pri* 
foner  of  war,  aliens,  and  criminals;  but  thefc 
prohibitions  muft,  with  refpeft  to  fome  of  them, 
be  a  little  qualified.  We  have  already  qualified 
the  reflriftion  on  the  fon  under  paternal  powder,  by 
an  exception  for  military  fervice :  we  muft  add, 
that  the  prodigal  ws^s  only  forbidden)  while  his 
coodud  retained  him  under  the  fpccific  interdic-^ 
tion  of  the  law  from  meddling  with  his  property  ; 
and  the  blind  might  pronounce  a  nuncupative 
will,  and  even  diftate  a  written  one,  if  afterwards 
read  to  him  and  acknowledged  by  him  before 

witnefles. 

The  de^f  and  dqmb  mufl  be  completely  and  not 
partially  fo,  and  muft  have  fuffered  thefe  depri« 
yations  from  their  birth ;  th^  alien  was  permit* 

(38}  See  2  Infl.  title  ta. 
u  4 
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ted  ill  tlie  later  times  of  the  empire,  and  the  cri« 
minal  muft  have  been  guilty  of  capital  crimes, 
fuch  as  treafon,  murder,  or  fome  other  grievous 
offences,  fuch  as  herefy,  manifeft  ufury,  ar.d  li- 
belling, which  the  civil  law  ranks  among  the  molt 
abhorred  enormities  {39)^ 

The  calc  of  the  prifoner  of  war  was  peculiar ; 
if  his  will  was  made  during  his  captivity  it  was  in- 
valid, notwithftanding  his  future  liberation  ;  but 
if  executed  antecedently  to  his  imprifonment,  it 
was  fet  tip  by  thejus  pq/ilimhiii  if  he  returned,  by 
the  Corne/iau  law  if  he  died  a  captive. 

As  to  the  cafe  of  the  minor  under  puberty,  I 
have  only  to  obferve,  that  his  tefiament  did  not 
become  valid,  though  he  arrived  at  puberty  before 
his  death  (40). 


(39)  The  horror  with  which  the  Romaa  law  conAJcrs 
libelling,  and  the  feverity  with  which  it  was  puniflied,  is 
very  remarkable.  If  the  libel  charged  a  crime  puniQiable 
with  death,  the  author  himfttif  was  capitally  punifhed  ;  if  it 
affefted  only  reputation  and  not  life,  the  compofer  of  it  was 
incapacitated  to  give  teftimony  or  to  make  a  will;  and 
originally,  by  the  twelve  tables,  all  libels  were  puni(hed 
with  death. 

(40)  Nor  docs  it  with  us  as  to  lands  if  he  dies,  without  the 
rcpublicationof  it  before  twenty-one,  i  Sidcrfin,  162. T.Ray- 
mond, 84.  The  fame  is  the  law  as  to  pcrfonal  eft.4te ;  for 
the  relies  of  the  civil  law  hold  with  us,  as  to  the  capacity  or 
incapacity  of  minonr,  to  make  wills  of  perfonal  cftatc.  So 
that  boys  under  the  age  of  fourteen,  or  girls  not  arrived  at 
^welyc,  cannot  nuke  wills  of  pcrfonal  eftate. 


Chap.  X.1  OF  THINGS.  iBW 

The  rule  of  the  cml  law,  with  refpecl  to  infa- 
nity  in  the  teftator,  mud  agree  with  ours,  becauie 
both  agree  with  common  fenfe.  Subfeqaent  infa- 
nity  did  not  validate  a  will  made  while  in  whole 
mind,  nor  return  to  reafon  that  declared  during 
the  furor :  a  will  made  in  a  lucid  interval  was  to  be 
eftablilhed  (41)  ;  and  the  extraordinary  maxim  of 
our  law,  that  a  man  fhall  not  himfelf  do  away  an 
aft  performed  during  his  infanity,  i.  e.  iliall  not 
ftultify  himfelf,   is  peculiar  to  our  inftitutions. 

The  reftriftion  on  the  prodigal,  fo  novel  to  our 
feelings,  muft  have  caught  the  attention  of  eveiy 
reader ;  and  its  non-application  under  our  confti- 
tution,  has  been  well  accounted  for  bv  a  learned 
commentator  often  quoted,  whole  obfervatioqs 
thereon  will  be  found  in  the  note  beneath  (42). 

(41)  If  a  lucid  interval  bealledgcd,  the  burthen  of  proof 
attaches  on  the  party  alledging  it  i  if  derangement  be  aU 
ledged,  it  is  clearly  incumbent  on  the  party  alledging  it  to 
prove  fuch  derangement.     See  Fonb.  vol.  i.  p.  66. 

(42)  The  law  of  England,  whilft  it  anxioufly  protects 
^he  intereft  of  thofe,  whom  the  infirmities  of  difeafc  or  im- 
becility  of  age  render  incapable  of  prote«5ling  themfelves, 
refpeds  the  right  which  every  individual  of  a  icQc  conftilu-  , 
tion  claims,  and  which,  indeed,  the  very  nature  of  a  free 
conftitution  feems  to  require,  that  of  difpofing  of  his  pro^ 
perty  as  he  thinks  fit,  provided  he,  in  fo  doing,  confuits  tha 
irights  and  claims  of  others  ;  the  only  reflriclion  prefcribed 
by  the  law  of  England  in  fuch  cafe  being,  ^^  Sic  uterf  tm.  h$ 

'*  alienum  non  ladas.'*  The  civil  law,  however,  extende4 
its  views  and  protection  to  perfons,  whofe  prodigality  might 
not  only  prejudice  their  own  imerefls,  but  tbofj^.  of  theur 
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It  muft  be  noted,  that  the  interdidion  of  the  ad- 

■ 

miniftration  of  his  goods  did  not  affeCi  a  will  made 
previous  thereto. 

The  ftudent  will  alfo  obferve,  that  though  women 
were  prohibited  from  witnefling  wills,  they  were 
fuflfered,  whether  married  or  fmgle,  to  make 
them  (4S)y  which  feenis  to  fhew  that  thetr  want  of 
power  to  attend  the  Comitia  Calata,  the  rrafon 
ufually  given  for  the  former  is  not  the  true  one, 
(ince  it  would  equally  extend  to  the  latter  privi- 
lege. Perhaps  the  true  reafon  for  their  inability  to 
attefti  was  the  fuppofed  imbecility  of  the  fex, 
which  prevented  their  being  called  where  the 
choice  of  witnefles  was  voluntary. 

offspriog ;  and  we  find  the  authority  of  the  praetor  fre- 
quently interpofed,  to  reftrain  the  extravagance  of  the  indi- 
vidual. ^  Solent  prseterea  fi  talem  hominem  invenerint 
*^  qui  neque  tpmpus  neque  iinem  expenfarum  habet,  fed  bona 
*^  fua  dilacerando  et  diifipando  profundic,  cur/atorem  ci  dare 
**  exemplo  furiofi;  et  tamdiu  erunt  ambo  in  curatione 
**  quanndiu  vel  furiofus  fanitatcm  vcl  ille  bonos  mores  rece- 
••  perit.  Ff.  27.  10.  I.  furioft  vcl  ejus  cui  bonis  interdi«^um 
•*  fit  nulla  voluntas  eft."  Digcft  lib.  50.  tit.  17.  reg.  4c. 
Fonb.  Treatife  of  Equity^  vol.  i.  p.  41. 

(43)  With  us  a  married  woman  is  utterly  incapable  of 
making  a  will  of  lands,  or  even  of  chattels,  excepting  with 
the  hufband's  confent,  unlefs  they  have  been  given  to  her  for 
her  fole  and  feparate  ufe,  or  are  in  her  pofTeffion  im  amter 
droits  or  are  the  favings  out  of  a  feparate  maintenance  ;  but 
with  the  aflent  of  her  hufband  (he  may  make  an  appoints 
ment  as  to  perfonalty,  in  the  nature  of  a  teftament,  which 
(hall  repel  the  hufband  from  adminiflration,  and  give  it  to 
}ttr  appotntee. 


.  Chap.  X.]  OF  THINGS.  2» 

IL  WHAT  THINGS  COULD  OR  COULD 
NOT  PASS  BY  WILL]— I  have  already,  in  va. 
rious  places,  mentioned  fome  of  the  mod  remark- 
able of  thefe ;  fuch  as  the  good^  of  the  church, 
the  property  of  corporations,  the  fundus  dotalis 
and  paraphernalia  of  the  M'ife,  and  thofe  things 
which  were  not  in  commcrcio^  e.  sf.  fuch  as  arc 
called  public. 

Property  acquired  fubfequently  to  the  making 
of  the  will  paired  by  it ;  if  the  bequell  was  uni- 
veifal,  of  all  the  property,  or  the  thing  bequeathed 
univerfal,  as  a  whole  flock  of  flieep,  or  a  herd  of 
cattle  (44)  ;  but  in  particular  legacies,  the  date  of 
the  teftament^  and  not  the  time  of  the  death, 
was  to  be  regarded.  See  Swinburne,  part  7. 
fee.  11.  and  Treatife  of  Equity,  book  4.  part  1. 
c.  1.  f.  13. 

It  was  an  extraordinary  provifion  of  the  Iloman 
law,  which  enabled  the  teftator  to  bequeath  a 
thing  not  his  own,  the  meaning  of  '.vhich  was, 
that  his  heir  was  obliged  to  purchafe  and  deliver  it, 
or  to  render  the  value  of  it,  if  it  could  not  be 
purchafed;  but  if  the  thing  was  incapable  of  alie- 
nation, the  bequeft  was  void.  An<l  even  if  the 
legatee  had  purchafed  fuch  bequeathed  property  of 

(44)  Inft.  lib.  2.  tit.  20.  fee.  18  and  19.  Our  law  agrees 
as  to  perfonal  eftate,  but  differs  as  to  real,  from  the  princi<» 
pic  that  a  devife  of  real  eftate  is  confidered  as  a  conveyance, 
declaring  the  ufes  to  which  the  land  fhali  be  fubjed,  and 
therefore  without  republication^  after  purchafed  eftate  does 
nQt  pafs.    Salk.  238. 
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another,  he  might  recover  the  value  ex  tcfta- 

fnento(A5). 

A  man  might  alfo  bequeath  things  which  did 
not  exifr,  provided  there  was  a  poiTibility  of  their 
exiftencc ;  as  the  fruits  which  Ihould  grow  on  a 
particular  fpot  of  ground,  or  the  offspring  which 
fliould  be  born  of  a  particular  (lave  (46). 

If  a  man  bequeathed  a  thing  which  he  had 
pledged  to  a  creditor,  the  heir  was  under  a  ne- 
ceflity  of  redeeming  it  (47). 

Upon  the  whole,  then,  all  things  were  capable 
of  being  bequeathed  that  were  in  rerum  natura 
cxifting,  or  which  mij;ht  fo  cxift,  whether  corpo- 
real or  incorporeal,  moveable  or  immoveable,  the 
tcftator's  own,  or  belonging  to  the  heir,  or  to  ano- 
ther pcrfon,  provided  they  were  fuch  things  as 
lay  in  commerce,  and  might  be  purchafed. 

III.  or  THE  INSTITUTION  OF  THE 
IIEIIl,  HIS  RIGHTS  AND  DUTIES.]— I  muft 

(45)  2  Inft.  20.  4.  Swiiiburnc  will  have  our  law  to  be 
the  lame.     Swin.  ib8. 

(46)  2  Inlh  20.  7.  So  with  us,  according  to  SvirinburRC, 
p.  18.  it  a  man  bequeathes  trees  or  grafs  growing  on  an 
tflate,  uf  V.  hich  he  was  fcizcd  in  ri^ht  of  his  wife,  his  be- 
queft  will  nol  pafs,  bccaufe  he  cannot  bequeath  ih-j  trccS 
which  are  paiccl  of  the  frccholc,  and  defccnd  with  the  l.ird 
to  the  heir;  but  he  may  bcq»;eath  the  corn  growin*;  thcrccn, 
bccaufe  that  is  parcel  of  his  own  goods. 

(47)  2  In(l.  20.  5.  One  that  hath  money  to  be  paid  to 
him  on  a  mortgage,  may  dcmife  this  money  when  it  comes. 
GodoL  O.L.  3-91. 
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here  recal  the  attention  and  rccolleftion  of  the 
reader  to  the  fignification  (if  the  Roman  heirfliip, 
as  formerly  explained  in  the  chapter  of  Defcent, 
and  requeft  him  to  apply  whatever  was  there  faid 
of  the  natural  heir,  or  heir  by  defcent,  to  the  infti- 
tuted  heir  alfo,  or  heir  by  will  The  heir  was  by 
fiftion  of  law  fuppofed  to  be  the  fame  perfon  with 
the  (leceafed  ;  and  all  rights,  dirties,  and  a^Hons, 
which  were  vefted  in  the  teftator,  or  to  which  he 
was  liable,  immediately  affefted  the  heir,  not  only 
as  far  as  he  had  efFe6ls  by  defcent,  or  property  by 
devife,  but  as  far  as  he  had  any  fubftance  in  the 
world  of  his  own,  as  well  as  accruing  to  him  from 
the  teftator. 

The  confequence  of  what  has  been  faid  wzs^ 
that  no  man  would  haftily  take  upon  him  the  heir- 
fliip,  till  he  had  well  confidered  whether  the  eftate 
was  or  was  not  more  than  fufficient  to  pay  the  an- 
ceftor's  or  teftator's  debts,  and  whether  he  (hould 
gain  orlofc  by  the  undertaking.  The  pci-fons  in- 
ftituted  heirs  might  be  the  children  of  the  de- 
ccafed,  called  Jhi  h(eredes  Sf  ntcejfariiy  natural  and 
neceffary  heirs  ;  or  his  bondmen,  called  nccefjary 
only;  or  ftrangcrs  and  volunteers :  the  bondman 
could  not  refufe,  and  in  return  obtained  his  free- 
dom of  courfe.  The  child,  by  the  laws  of  the 
twelve  tables,  could  not  refufe  (4-8),  but  was  af- 

(48)  Sui  quidem  haredes  ideo  appellantufy  quia  dcmejiici 
haredes  funty  W  vhuo  ^uoque  pain  quodammodo  domini  exiJlU 
mantur,  NeceJJarii  vero  ideo  dicuntur  quia  omnino^  five  ve^ 
lint  J  fivs  nolinty  tarn  ab  inteJiatOy  quam  ex  teJIamentOy  €9:  lege 
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temrards  indulged,  if  he  had  not  intermeddled 
with  the  cfFecls  (49),  or  even  if  he  had,  provided 
he  was  a  minor ;  the  (Iranger  of  courfe  had  his 
free  option. 

The  method  of  proceeding  then  in  later  times 
was  this  (50) :  the  law  did  not  appoint  any  certain 
or  definite  time  within  which  the  heir  was  to  take 
the  heirfhip  on  himfelf^  and  until  he  did  (b,  the 
inheritance  was  called  hwreditas  jacens ;  but  the 
creditors  of  the  dcccafed  might  convene  him  to 
declare,  whether  he  would  prove  the  will  (5l)i 
and  take  the  heirfliip  on  himfelf  or  not ;  being 
thus  called  upon  to  determine,  a  dated  time  was 
given  him,  at  lead  one  hundred  days,  to  delibe* 
rate  and  examine  the  circumliances  of  tiie  de* 


12  tabular  um  haredet  fiunt^  fed  his  prator  permit  tit  vslem^ 
tibus  abjlinere  hareditate^  ut  potius  parentis  quam  ipfomm 
bona  fimiliter  a  creditoribus  pojfideantur.  Inft.  lib.  2.  tit.  19. 
fee.  2. 

(49)  Impuberibtts  lllens  ommmod$  abftinere  ab  bstreditati 
potejias  fit ;  puherlbus  autcm  ita^  fsfe  nom  immifcuerint^  Dig. 
29.  tic.  2.  XI.  a  rule  fitnilar  to  that  afFecling  our  executor dc 
foil  tort. 

(50)  Befidcs  the  Inftitutes,  the  ftudent  (bould  read  00 
this  fubjed,  the  whole  fifth  title  of  the  28th  book  of 
the  Pandedts,  de  haredibus  injlituendis^  and  the  fecond  title 
of  the  29th  of  the  fame,  de  acquirenda  vel  cmittenda  luen^ 
ditate. 

(51)  As  he  may  with  us  cite  the  executor  to  prove  o: 
renounce. 
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reafed,  which  privilege  was  called  the  Jut  delike- 
randi  (52). 

The  fituation  of  the  inftituted  heir  dill  con- 
tinued, however,  to  be  extremely  embarraifing 
and  perplexing  :  he  was  obliged  either  to  accept 
the  inheritance  iiniply,  or  renounce  it  altogether. 
He  might  be  miftaken  in  the  circumfiances  of  the 
deceafed,  and  the  miftake  might  end  in  his  ruin. 
Jufiinian  was  the  firft  who  cured  thefe  defe^,  and 
reduced  matters  to  a  footing  of  common  fenfe : 
he  allowed  the  heir  to  make  an  inventory,  and  re- 
turn it  to  a  public  officer,  containing  a  full,  true, 
and  perfefl  account  of  the  teftator's  goods ;  upon 
doing  which  he  was  anfwerable  as  iar  as  the  con- 
tents of  the  inventory,  but  aa  fiiithm*. 

The  heir  might  accept  the  heirship  either  by  ex- 
prefs  words,  which  was  called  adltio  hcereditatisy 
or  by  intermeddling,  vcndendo  praedia  colendo,  h- 
candtwe,  when  he  was  faid  pro  harede  ft  ^e- 
rerc  (53).  If  the  heir  refufed  to  accept  the  heir- 
ihip,  he  could  not  afterwards   claim  it  (54),  at 

(52)  Re&^r  provinda  aditus  ft  bitreJUtati  mcdum  funt 
cHigatiy  ios  an  haredes  ftnt  interrogan  debibit ;  ft  tempus 
ad  dilihirandum  piturint^  modiratum  Jiatutt.  Code.  b. 
30.9. 

(53)  2  Inft,  19.  6. 

(54)  With  us,  if  one  executor  proves  the  wiU  it  fuffioet 
for  all ;  and  any  other  executor  in  the  common  law  courts, 
after  renouncing,  is  ftill  allowed  to  come  in  and  prove;  by 
the  civil  bw  he  is  not :  but  to  prevent  a  dafhing  of  juriil 
di£UonSp  the  ecclefiaftical  courts  in  modtr0  prance  in  Ire- 
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Icaft  tiot  after  a  certain  period  elapfecl.  Code,  b. 
31.  ().  and,  if  ]\c  died  before  aceeptancc,  the  right 
was  not  tranfinittcd  to  his  helr(j5). 

The  delicacy  of  the  civil  law  in  admitting  pcr- 
fons  to  the  heirlliip,  pmduccd  numerous  excep- 
tions to  the  acqiiifitiou  of  this  right;  for  wane  of 
citizcnlhip,  aliens  ;  for  defeat  of  probity,  apof- 
tates,  heretics,  traitors,  libellers,  convidls ;  were 
incapable  of  heins^  heirs :  women  were  excluded 
by  the  Voconian  law,  but  I  do  not  find  infants 
among  the  prohil)itcd  (5()).  The  adultrefs  could 
not  be  heirefs  in  the  tefiament  of  the  adulterer, 
nor  e  contra;  reftraints  were  laid  on  the  tcftament 
of  fecond  nu])Uals  (57):  corporations  were  ex- 
cluded, exce])t  latterly  through  the  intervention  of 
trujlees ;  and  as  it  was  cuftomary,    in  order  to 

Jam!,  and  I  fuppofe  in  England,  generally  allow  it.  Sec 
the  famous  cafe  of  Downs  ar.d  Hcufc  v.  Lord  Pctrc,  Salk. 
3£i,  therefore  a  furviving  executor  muft  be  cited  agaun  be- 
fore admin:  ilrat!.  n  c.iii  hz  yantcd  to  another ;  hut  ftcui  if  all 
the  exc  uiors  rcfufc  at  firjl^  and  admlniftration  has  been 
giai'.ic!.     Sjc  \  W  V/ms.  251. 

(53^  Sr»  if  executor  die  before  probate,  unlefs  he  be  alfo 
rcfiduuj  V  iccr.itci.*,  his  ri^ht  is  not  tranfmitted  to  his  execu- 
tor,  but  admini  drat  ion  granted  to  next  of  kin*  Swinburne, 
p.  306  ami  477. 

(5(.}  The  fccviil  hufcr-nJ  could  not  take  by  bcqueft  a 
priatcT  pv)rrior.  :!un  one  of  the  children  of  the  firft  mar- 
rin.  .'. 

(57)  'ri.c  ^ois  rruld  not  be  made  heirs,  kft  the  pricfli 
flijuld  fiarL'.  L'l^  \\\\\  Fragm.  25.  6,  Heincccius  Antiq.  !ib. 
?..  t":.  14. 
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maintain  a  bad  title,  to  inftitute  the  emperors 
thcmfelves,  thofc  princes,  with  Pertinax  at  their 
head,  have  in  various  parts  of  the  civil  law  nobly 
difdained  fuch  infididus  bounty;  and  Severus  and 
Antoninus  exclaim,  licet  legibus  folutijimus  tamen 
legibus  vivimuSf  with  an  honeft  liberality  in  the 
conclufion  of  the  adage,  which  may  heal  the 
ftigma  often  thrown  upon  the  civil  law  by  its  affer- 
tion  in  the  commencement  (58). 

If  there  was  no  objeftion  to  the  capacity  of  the 
perfons,  the  teftator  might  appoint  as  many  heirs 
as  he  pleafed,  in  equal  or  unequal  portions ;  all  of 
whom  made  but  one  perfon,  and  were  faid  to  be 
heir^  of  certain  parts  of  the  A  S.  They  collec- 
tively reprefented  the  teftator.  The  A  S,  which 
originally  implied  a  pound  weight  of  metal,  and 
was  at  firft  only  applied  to  money,  was  afterwards 
made  by  the  Romans  to  denote  an  integral,  or 
whatever  confifted  of  parts  or  was  capable-  of  fub- 
divifion ;  fo  that  hceres  ex  affe^  when  applied  to 
eftates  and  inheritances,  muft  be  underftood  of 
the  man  who  fweeps  all  without  a  diftribution ; 
and  this  way  of  computation  is  conftantly  followed 
by  the  Roman  writers  when  they  confider  inheri- 
tances ;  and  the  uncia,  or  twelfth  part  of  the  A  S, 
was  itfelf  alfo  confidered  as  an  integral,  and  fub- 
divided  {59)- 

(58)  With  us  infants  may  be  executors,  but  an  admini- 
ftrator  muft  be  appointed  during  minority. 

(59)  Thus  Julius  Cae&r  is  faid  to  have  left  by  his  laft 

VOL.   1.  X 
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tf  any'Jjarts  were  wanting,  or  remained  undii* 
pofed  of,  fo  much  was  deduded  or  added  to  every 
heir  ;  and  if  one  was  nominated  heir  of  part  only, 
the  whole  devolved  or  accrued  to  him,  if  no  heir 
was  inftituted  as  to  the  reft,  for  none  but  a  foldicr 
could  die  teftate  and  inteftate;  and  the  heirs  thus 
taking  were  not  anfwerable  one  for  the  other  to 
creditors,  but  each  in  proportion  to  his  own  por- 
tion or  fhare. 

It  was  a  veiy  extraordinary  provifion  of  the 
Roman  law,  which  fuftcred  a  perfon  exprdsly  infti- 
tuted heir,  to  be  fet  alide,  after  the  death  of  the 
teftator,  for  miworthinefs;  not  that  it  can  be  fu|>- 
pofed  that  his  demerits  were  to  be  afcertained  by 
common  report,  or  fubjeft  to  the  tribunal  of  pri- 
vate fcandal.  The  inftances  were  afcertained  by 
the  law,  and  muft  be  j^ovcd  in  a  court  of  juftice, 
and  thought  by  the  judges  fufficient  in  degree  V> 
juftify  the  deprivation.  Such  were  occafioningthc 
tcftator's  death,  or  not  profccuting  the  authors  nf 
it,   if  of  a  violent  kind,  attempts  to  defame  his 

xvill,  three  heirs  :  C.  OSavius  washis  heir  ex  dodrante^  i.  c. 
he  had  three-fourths  of  the  ASy  and  L.  Pinarius  and  Q^^ 
Pcdius  had  the  remaining  quadrans,  or  one-fbunh  between 
thctn.  The  fextula  was  one-fixth  of  the  uncia.  Cicero 
mentions  a  woman  who  left  Coecina  her  heir  ex  drunce  et 
fcmuncia^  i.  e.  of  eleven  unciae  and  one-half;  to  Fulcinius 
fhc  gave  two  fextula:,  to  CEbutius  one ;  fo  that  if  (he  died 
worth  i20g1.  ef  our  money,  the  firft  would  have  bad  |ptl.  |  \  - 
the  fccond  33I.  7s.  8d.  the  third  i6L  13s.  4d«  Taylor's  — 
Elements  of  Civil  Law^ 
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honour  and  reputation,  or  other  bafe  ingrati- 
tude {60). 

The  inftitution  of  the  heir  might  be  abfolute  or 
conditional;  an  inipoffible  condition  was  confi- 
dered  as  null ;  if  many  conditions  were  jointly 
required,  all  mud  be  complied  with;  if  they  were 

» 

in  the  disjunftive,  it  was  fufficient  to  obey 
any  (61).  But  the  heir  could  not  be  inftituted 
from  a  certain  time,  or  to  a  certain  time  (6'2).   . 

The  heir  was  allowed  to  pay  himfelf  the  funis  he 
had  expended  as  heir,  fuch  as  funeral  expences, 
the  charge  of  regiftering  the  will,  or  making  the 
inventory ;  he  was  at  liberty  alfo  to  fatisfy  his  own 
debt  in  preference,  and  to  pay  the  creditor  that 
came  firft  (63)  ;  but  he  could  not  be  called  on  to 
pay  debts  till  nine  days^  after  tefiator's  death  (64). 

(60)  Do  we  not  fee  in  daily  pra^ice  inftances  of  ingrad- 
tude,  and  forgetfulnefs  of  the  wiihes  of  teftators,  which 
would  make  us  almoft  wiih  this  was  the  law  of  thefe  coun- 
tries ? 

(61)  Inft.  lib.  2.  tit.  14..  fee.  9.  10.  il. 

{6jl)  But  with  us  an  executor  who  is  quad  bxres,  maybe 
appointed  either  from  or  until  a  certain  time,  and  adnxini- 
ftration  granted  in  the  mean  time. 

(63)  Code,  b.  30.  22. — ^43  and  9. 

(64)  Nov.  115.  ch.  5.  Our  law  agrees  as  to  paying  fu- 
neral expences,  anfl  the  expence  of  proving  the  will,  and 
the  like  in  the  firft  place.  The  executor  or  adminiflrator  is 
alfo  allowed  to  pay  himfelf  firft  among  debts  of  equal  degree. 
In  paying  creditors  the  king's  debts  come  fWft,  then  debts 
preferred  by  ftatute—- then  debts  of  record— next  debts  by 
fpecial  contraft--^afily,  debts  by  (Imple  contrnd.    The  chT' 

X  S 
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The  Civil  law  may  juflly  boaft  a  fupcriority  to 
ours,  in  attention  to  natural  equity,  by  confider- 
iug  all  aflets  as  what  wc  call  equitable,  and  making 
no  fuch  dtftindlions  as  we  do  at  law  between  (imple 
contra(*l  and  fpecialty  creditors  ;  it  did,  however, 
make  a  certain  diflindioTn  of  creditors,  but  upon 
a  more  reafonable  difcrimination  ;  it  difting^uithed 
three  orders  of  creditors,  privileged^  mortgagees^ 
ordinary;  moft  of  the  privileged  we  have  men- 
tioned ;  fuch  as  for  rent,  law-charges,  cofts,  fu- 
neral expences.  Of  mortgagees  wc  have  treated, 
and  the  reafon  of  their  preference  as  to  their  fpeci- 
fic  lien  is  evident  So  far  the  lucres  was  forced  to 
give  a  preference.  Ordinary  came  in  jointly,  and 
ihared  in  proportion  to  their  debts.  See  Domat. 
book  3.  tit.  1.  fee.  5.  Debts  of  the  crown  were 
prefer! cd  to  fimple  debts,   where  no  mortgage. 

Mention  of  the  Falcidian  law,  and  Falcidian 
portion  perpetually  occurs  in  the  writings  of  the 
rivil  law.  and  demands  explanation.   The  anceftor 

der  of  the  civil  law  is  very  different,  as  may  be  fccn  above. 
If  there  be  two  judgments  againft  teftator,  precedency  or 
priority  of  time  is  not  material ;  but  he  that  firft  fues  out 
execution  (hall  be  preferred,  and  before  execution,  the  exe- 
cutor may  fatisfy  which  he  pleafeth  firft.  Where  no  judg- 
ment, commencement  of  a  fuit  gives  priority  ;  but  even  af- 
ter the  commencement  of  fuch  fuit,  the  executor  or  admini- 
ftrator  may  ftill  give  a  preference  to  other  creditors  of  equal 
degree,  by  confefling  a  judgment  to  them  for  the  real  amount 
of  their  debts,  f  P.  Wms.  295.  And  even  without  it,  (ays 
Dr.  Chriftian,  if  the  fuit  be  in  equity,  and  quotes  3  P.  Wms. 
^01,  funly  that  authmty  is  i  contra. 

■ 
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was  forbidden  to  diiinherit  his  heir  at  law  even  for 
caqfe,  beyond  three- fourths  of  his  poffeffions :  and 
he  could  not  burthen  his  inilituted  heir  with  le- 
gacies  which  fliould  confume  more  than  three- 
fourths  of  the  eftatc ;  fo  that,  at  all  events,  the 
heir,  whether  natural  or  infiituted,  was  fure  of 
one-fourth  of  the  inheritance,  in  the  former  cafe 
as  his  natural  right,  in  the  latter  as  a  reward  for 
his  labour  and  trouble  (65). 

IV.  EXECUTORS].— It  is  ufually  faid,  that 
the  executor"  in  our  law  is  the  fame  with  the  inili- 
tuted heir  of  the  Roman  law :  this  I  conceive  to 
be  an  error,  for  they  too  had  their  executors  in  the 
latter  times  of  the  empire  perfe^ly  diftinft  from 
the  infiituted  heir ;  and,  in  fa6l,  created  to  check 
and  curb  him.  They  took  their  origin  from  the 
frequency  of  teflaments  made  for  pious  caufes, 
and  to  charitable  intents,  and  were  appointed  in 
cafe  the  heirs  were  negligent  in  th^  execution  of 
wills.  The  right  of  inheritance  ftill  remained  vetted 
in  the  heir.     The  executor  had  only  nudum  mi- 

(6s)  With  us  executors  cannot  claim  any  thing  for  their 
trouble  or  pains,  nor  truftees,  3  P.  Wms.  351.  for  fo  the 
eftate  might  be  loaded,  and  rendered  of  little  value.  This 
fometimes  feems  a  great  hardOiip,  though  the  acceptance  of 
the  office  is  voluntary,  and  they  foppofed  to  a£b  out  of  mere 
friendfhip.  Originally  executors  were  undoubtedly  fuppofed 
to  profit  confiderably  by  being  entitled  to  the  undifpofed  re- 
fiduum,  but  that  never  was  fioced,  as  it  was  by  the  Falcidian 
law ;  and  they  are  now  with  us,  if  poffible,  coxiftrued  to  bQ 
truftees  for  the  next  of  kin. 
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nifleriutn  fafii  (66) ;  he  was  merely  to  fee  that  the 
will  was  properly  executed ,  to  him  the  execution 
was  committed. 

Whoever  will  take  the  trouble  to  perufe  the  28th 
feflion  of  the  third  title  of  the  firft  book  of  the 
Code,  will,  I  think,  fee  plainly  how  the  praftioe 
oriirinatcd  (67)-  It  begins  by  charging  heirs,  dc- 
viiVes,  and  legatees,  not  to  infringe  bequefls  given, 
and  triifts  created  for  the  redemption  of  captives : 
it  proceeds  to  fay,  that  if  the  teftatop  has  fpccially 

(66)  Sec  AylifFe,  p.  372  and  373.  This  agrees  with  the 
definition  of  our  executor  given  by  Blackftone.  The  Trea- 
tife  of  Equity  very  corrcftly  fays,  the  executor  is  like  the 
hseics  in  the  civil  law,  only  he  takes  nothing  to  his  owu 
life.     Book  4.  part  2.  c.  i.  f.  3. 

W  hether  a  nude  executor  can  be  a  witncfs  to  prove  i, 
will,  and  whether  fuch  an  executor,  or  any  executor  being 
fworn,  can  afterwards  renounce,  were  points  flrongly  con«r 
trovcrted  in  Herbert  v,  Ruflcll,  in  the  prerogative  court  in 
Ireland,  Michaelmas  1799.  ^"^  court  determined  both 
qucAions  in  the  negative. 

(67)  Indeed,  it  would  be  extremely  worth  the  pains  of 
any  ccclefiai^ical  lawyer,  or  curious  ecclcftaftic,  to  perufe 
the  four  f.rlt  titles  of  that  book,  which  treat  de  fumms 
trlnitate — de  J^crcJ^nclis  eccUf^ls — de  eplfcopis  Uf  cUricis^  and 
de  epifcopali  audi.naa. 

The  dilFercnce  between  the  Roman  inftituted  heir,  who 
always  had  a  right  to  at  leaft  oiH^fourth  of  teftator's  pro- 
perty, and  the  modern  executor,  will  plainly  appear,  when 
the  Kittrr  is  confidered,  even  as  to  the  rcfiduum,  as  a  truftce 
for  the  next  of  kin,  yet  they  are  perpetually  fpoken  of  4s 
fynonimous. 
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any  perfon  to  tranfaft  the  bufinefe  of  fuch  redemp- 
tion of  captives,  that  perfon  Icgati  vclfidti  conmijji 
cxigendi  licentiam  habeat ;  S^  pro  ftta  covfckntia  vo- 
tuin  adimpltat  tcjiatoris ;  it  continues,  that  if  no 
fuch  perfon  be  appointed,  the  bilhop  of  the  province 
iliall  have  the  like  powers,  ^cotum  impleturus  ttjia- 
toris ;  and  concludes  by  ftriclly  charging  all  per* 
fons  connufant  of  eml>ezzled  charities,  to  give  in- 
formation thereof  to  the  governor  of  the  province, 
or  the  bifliop  of  the  diocefe.  Here  then  M'as  a  per- 
fon independent  of  the  lieir,  not  interefted  in  the 
inheritance,  commiffioned  to  get  poffeflion  of  the 
bequeathed  property,  to  execute  the  will  of  the 
deceafed,  and  to  adminiftcr  the  property  accord- 
ing to  his  wiflies,  and  from  hence  by  degrees  the 
cuftom  crept  in  of  appointing  fuch  execators,  and 
leaving  little  or  nothing  for  the  devifec,  or  refi- 
duary  legatee  to  do,  and  perhaps  leaving  to  the 
inilituted  heir  nothing  more  than  the  Falcidian 
portion  (68). 
.  In  the  wide  ocean  of  the  civil  law  we  are  liable 
to  overlook  many  things;  but  I  have  not  ob- 
fcrved  the  name  of  executor  exprefsly  ufed  in  the 
Corpus  Juris  Civilis,  before  the  time  of  the  Em- 
peror Manuel  Comnenus,  under  whom  I  find  a 
conftitution  with  this  exprefs  title,  de  crecutoribus 
te/iamentorum  (69)  :  it  recites,  that  '*  multi  ho- 
'*  mines  in  extremis  fuis  difpofitionibus  procura* 

(6i)  Ayliffc  fccms  to  be  of  the  fame  opinlony  p.  372. 

(69)  Conftitutioncslmperatoria,  p.  527. 
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^*  tores  Jvce  executorcs  eorum  quae  prefcripferunt 
**  relinqunt,  iis  que  Chrjjio  (dulci  ifto  ac  falutari 
**  mundo  nomine)  luerede  fcripfo^  rerum  fuanim 
^'  difpenfationcm  atque  adminiftrationem  adjun- 
*^  gunt;"  and  that  they  do  this  principally  when 
they  bequeath  their  property  to  the  poor.  Here 
then  it  appears,  that  even  where  the  whole  admi* 
niftration  of  the  property  was  committed  to  an 
executor,  yet  it  was  thought  neceflary  to  name 
an  heir ;  and  where  they  wiihed  not  for  the  pofli- 
ble  interference  of  man,  that  to  fatisfy  the  regu- 
lations of  the  law,  the  facred  name  of  our  Saviour 
was  introduced  into  the  will. 

The  remaining  part  of  the  conftitution  is  in- 
tended to  prevent  the  law's  delay  upon  occafion  of 
fuch  favoured  and  pious  bequeits,  to  enforce  the 
duty  of  fuch  executors,  and  to  give  powers  to  the 
pi-aefeft  of  the  town,  and  economift  of  the  church, 
to  enforce  or  execute  the  intentions  of  the  tefta- 
tor,  making  a  due  return  of  their  proceedings  to 
the  imperial  court  (70).  The  incapacities  of  exe- 
cutors were  much  the  fame  with  thofe  of  heirs. 

V.  OF  THE  INTERPRETATION  OF  WILLS 
AND  CONSTRUCTION  OF  LEGACIES].— 
Some  general  maxims  of  interpretation  are  too 
deeply  rooted  in  human  reafon  to  admit  diverfity 
in  legal  fcicnce.     That  the  will  of  the  teftator 

(70)  Pcrfons  attainted  of  treafon  and  felony  and  out- 
Jawry,  cannot  be  executors  with  us.  See  Wentworch*s 
Office  of  Executors,  page  17. 
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ought,  if  poffible,  to  prevail;  that  it  cannot,  how- 
ever, operate  againft  the  rules  of  law ;  and  that 
the  words  ought  not '  Overweigh  the  manifeft  in- 
tention, are  pofitions  univerlally  adopted  asjuft 
and  reafonable  :  but  many  cafes  will  occur  by  no 
means  fo  obvious,  and  where  wife  lawgivers  or  in- 
terpreters may  vary  in  opinion,  without  imputation 
on  the  judgment  of  any,  e.  g.  Suppofe  two  claufes 
in  a  will  repugnant  to  each  other,  and  giving  the 
fame  things  to  different  perfons,  which  iliall  ftandr 
In  this  cafe,  by  the  civil  law,  as  I  conceive,  the 
two' hold  it  jointly  or  in  common  (71);  and 
though  in  ancient  times  our  jurifts  dilfcred,  and 
would  have  given  it  entirely  to  the  later  devifee, 
yet  it  is  very  obfervable  that  modern  determina- 
tions have  altered  the  principle,  and  coincided 
with  the  wifdom  of  the  imperial  law  (72). 

It  is  generally  in  our  courts  confidered  as  a 
maxim,  that  in  cafes  of  doubt,  or  of  doubtful  ex- 
preffion,  the  heir  at  law  is  to  be  favoured  ;  a  po- 
fition  which  may  be  carried  too  far,  and  which  in 
its  unqualified  extent  has  been  difputed  by  emi- 
nent men :  the  civil  law,  however,  left  no  doubt 
of  its  partiality  to  the  heir,  of  which  it  gives  two 
remarkable  inftances  in  the  Pande6ls,  deciding  in 
the  one  againft  a  double  or  accumulative  legacy ; 
in  the  other,  againft  the  legatees's  claim  of  a  larger 
cftate,  where  a  qucftion  had  arifen,  whether  a  fub- 

(70  SeeAylifFe,  p.  379- '  /  ^ 

(72)  3  Atkyns,  493.    Harg.  Co.  L.  112 A.  /^ 
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je€t  of  the  fame  name  was  in  tended  to  be  be- 
queathed, and  in  both  cafes  from  declared  favour 
to  the  heir  (73). 

Ambiguities  were,  if  polTible,  to  be  cured  by  con- 
iideration  of  circumftances.  The  fifth  title  of  the 
thirty -fourth  book  of  the  PandefU  is  de  rebus 
dublis :  therein  we  find  the  following  rule,  aim 
in  teflamento  ambigue,  aut  etiam  perptram Jcriptum 
e/?,  benigne  vUcrpretari,  S^  fecundum  id  quod  ere* 
dibile  eft.  cogitatum  :  credendutn  tji  (74). 

The  intention  plainly  colleded  was  to  prevail 
over  the  words,  but  not  otherwife.  Nan  aliter  a 
fignijicationc  verboruvi  rccederc  opartet,  quam  cum 
mani/ejium  eji  aliud  fenfiji  tejlatorcm.  Dig.  32. 
1.  69. 

Non  ex  opinionibus  fingulo7*ufn  fed  ex  commuwi 
ufuy  namina  exaudiri  debenty  was  another  rule  of 
interpretation  to  be  found  in  the  10th  title  of  the 
S3d  lib.  of  the  Digeft.  The  caufe  and  motive  ot 
making  the  will  or  bcqueft  was  alfo  a  material  con- 
fideration  (75). 

It  is  truly  faid,  that  the  interpretation  of  words 
in  bequefts,    particularly  of  perfonaky,    muft  be 

(73)  See  Pandc£ts,  30.  i.  39.  6.  and  31.  I.  47. 

(74)  So  with  us  general  words  will  often  be  reftrided  by 
fhe  particular  occafion,  and  the  circumftances  of  teftator  at 
(he  time  of  making  the  will,  and  probabilities  thence  arifing 
will  naturally  come  into  conftderation. 

(75)  This  index  of  tcftator*s  intention,  uf*ially  and  techni- 
cally referred  to  by  the  name  of  caufa  data  mnftcuta^  if 
particularly  attended  to  by  our  law. 
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fought  in  the  civil  and  .canon  laws:  it  becomes, 
therefore,  of  great  confequence  to  the  common 
lawyer,  and  ftill  more  to  the  equity  praftitioner,  to 
confult  thofe  codes  upon  the  prefent  fubje6i  (76). 
It  cannot  be  expelled  that  an  elementary  treatife 
of  this  kind  can  afford  room  for  going  into  detail^ 
over  fo  vaft  a  field :  I  mufl  refer  the  reader  to  a 
long  cliapter  of  Swinburne,  part  7.  c.  10  (77)f 
and  to  tiie  do6lrines  delivered  in  the  fourth  book 
of  the  Treat ife  of  Equity. 

I  (half,  however,  mention  the  interpretation 
which  feme  few  of  thofe  words,  which  moft  fre- 
quently occur  in  teftaments,  bear  in  the  civil  law. 
Of  the  things  which  would  pafs  under  the  name 
of  goods,  Swinburne,  after  giving  a  triple  defini- 
tion of  the  word  itfelf,  has  arranged  a  prolix  no- 
menclature; even  debts  and  leafes  would  pals, 
and  iience  the  conftruftion  of  our  law  has  beea 
the  fame :  this,  however,  was  long  a  vexata  quejiio 
among  the  civilians,  and  does  not  feem  at  lall 

(76)  The  Treatife  of  Equity  cxprefsly  fays,  in  regard 
that  cafes  of  wills  of  perfonal  eflate  are  for  the  moft  part 
tried  in  the  ecclefiaftical  courts,  and  by  the  rules  of  tho 
civil  and  pontifical  law,  the  king's  judges  muft  in  fuch  cafes 
judge  after  the  law  of  the  church,  that  there  may  be  a  con** 
formity  of  laws.  Trbatiie  of  Equity,  book  4.  c.  I.  f.  4« 
part  I.  This  the  mafter  of  the  rolls  queftions  in  Cray  and 
Willis,  2  P.  Wms.  530.  and  inftances  the  cafe  of  a  devife 
over,  in  cafe  of  a  child  marrying  without  confent  being 
good  in  our  law,  not  fo  by  the  civiL 

(77)  I  alwa^  refer  to  the  edition  of  1743, 
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to  have  met  the  approbation  o£  that  learned 
civilian. 

Chattels.] — ^It  is  obferved  by  Swinburne  and 
others,  that  chattels  is  a  word  more  obvious  in 
the  laws  of  this  realm  than  in  tlS^  civil  law ;  but 
it  feems  to  be  fettled  that  the  whole  of  the  tefta- 
tor*s  perfonal  eftate,  and  confequently  his  money 
among  the  reft,  will  pafs  by  a  general  bequeft  of 
all  his  goods,  or  of  all  his  chattels  (78). 

Goods  immoveable,] — Thefe  words  give  aright 
to  the  leafes  or  leafehold  interefis  which  did  be- 
long to  deceafed,  and  to  the  natural  fruits  thereof, 
as  grafs  growing  on  the  ground,  and  fruit  on  the 
trees,  but  not  to  corn  growiug  in  the  ground,  or 
any  induftrial  fruits,  i  e.  produced  by  men's  in- 
dufiry :   they  are  counted  among  the  moveables 

(79). 

Moveables.] — Under  moveables  a  legatee  may 
recover  all  perfonal  goods,  both  quick  and  dead, 
which  cither  move  thenifelves,  as  hoifes,  flieep, 
and  oxen,  or  can  he  moved  by  another,  as  plate, 
hou(holil  ItufF,  corn  in  the  I)arn  or  in  the  Iheaf, 
and  natural  fruits  if  gathered,  not  J ruB us  pen* 
denies,  and  alfo  corn  growing,  if  it  were  fown  in 
time,  beibre  the  expiration  of  the  term,  fo  that 
teftator  might  have  reaped  it,  if  he  had  lived  till 
harvcft  (80j. 

(78)  Sec  Swinburne,  party,  fee.  10. 

(79)  Swinburne,  page  503. 

(80)  Swinburne,  part  7.  fee.  10.  p.  301.  Altmtntvm^ 
ir.aintcnance,  comnrehcndcd  food,  clothing,  dwelling,  cdu* 
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Upon  feveral  of  the  preceding  words  there  have 
been  confiderable  contefts,  "as  for  inftance.  whe- 
ther  ready  money  (hould  pafs  under  chattels ;  but 
of  all  expreffions,  houfehold  Jluff  feems  to  have 
given  rife  to  moil  contention.  The  whole  tenth 
title  of  the  33d  book  of  the  Pande6ls  is  de  fupeU 
leFtilc  legata.  And  in  modern  times,  though  no 
doubt  can  be  entertained  that  cattle,  carts,  vellels 
affixed  to  the  freehold,  and  many  other  things 
enumerated  by  Swinburne  (81),  are  not  to  be 
reckoned  among  houfehold  ftufF,  and  that  apparel 
and  books  (82)  are  excluded  by  the  civil  law,  yet 
great  contefts  have  arifen,  whether  plate  and 
coaches,  or  fuch  like  equipages,  are  to  be  claffed 
and  included  under  the  general  name  of  houfe- 
hold ftufF.  The  determinations  are,  that  plate 
will  pafs,  if  confidered  by  teflator,  not  as  merely 
ornamental,  but  as  part  of  his  utenfils,  i.  e.  if  the 
teftator  was  in  a  rank  in  life  which  rendered  plate 
an  article  fuitable  to  his  domeftic  eftablifiiments ; 
and  Swinburne  is  of  opinion,  that  coaches  and 

cation,  and  ev^n  if  the  fituation  In  life  of  the  legatee  de« 
manded  it,  fervants  and  horfes.  Dig.  34.  i.  de  alimentis 
Ugatis.  Pradium  inj}ru£fum  palTed  every  thing  upon  it. 
Pr^dium  cum  inftrumento^  only  the  thing?  nccelTary  for 
cultivation. 

(81)  It  is  remarkable,  thar  upon  this  fubjeft  and  feveral 
others  of  a  fimilar  kind,  the  Treatife  of  Equity  has  bofr 
rowed  from  and  copied  Swinburne  verbatim,  without  men- 
tioning the  loan. 

(82)  A  library  does  net  pafs  by  this  name,  3  Atk.  202. 
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ornamental  carriages  are  to  be  numbered  among 
houfebold  (luiF. 

In  anatyfing  the  interpretation  of  words  in  tefta- 
ments,  I  have  been  infenfibly  carried  into  the  con- 
ftrudion  of  legacies ;  for,  in  (lri6hie(8,  it  was  in 
them  only,  and  not  in  the  univerfal  devife  to  the 
beir  or  univerfal  fucceflbr,  that  fuch  queftions 
could  occur. 

Legacies,  however,  or  particular  fucceflions, 
deferve  a  feparate  and  more  minute  difcuffion. 
both  on  account  of  the  very  fpecial  and  particu- 
lar confideration  beilowed  upon  all  their  various 
cafes  by  the  civil  law,  and  alfo  becaufe  its  de- 
cifions  thereupon  have  generally  been  followed  by 
the  courts  and  judges  of  thefe  realms. 

The  four  diftin6tions  of  legacies  known  to  the 
early  Romans,  and  the  difcriminating  lines  be* 
twcen  legacies  dircd.,  and  legacies  in  truft,  were 
all  done  away  by  Jufiinian.  The  civilians,  after 
difcufling  the  cafes  of  uncertainty  and  error  in 
legacies,  coiilider  them  as  conditional,  altemathct, 
accuinulatrcc  or  double  (83),  and  then  proceed  to 
the  points  of  abatcmenty  ademption^  and  tranfta^ 
tion,  together  with  tlie  queftion  when  intercft  flialt 
be  allowed  upon  them  (84j. 

(83)  Our  law  ufually  divides  them  into  fpecific  and  pe- 
cuiiiary,  ve^cd  and  contingent. 

(84)  On  many  of  thcfe  points,  as  Mr.  Woodcfen  ob- 
fervcs,  the  court  of  chancery  has  very  unrefervedly  refierrcdi 
to  the  rules  of  the  Roman  civil  law,  as  principles  of  de- 


Chap.  X.]  OF  THINGS.  319 

Of  Uncertainty.^ — This  ijiay  refpeft  tlie  legatee, 
or  the  tiling  bequeathed,  and  in  the  firft  inilance 
may  arife  from  no  perfon  being  namedy  or  from 
two  perfons  having  one  and  the  fame  name.  If 
no  perfon  be  named,  of  coiirfe  the  legacy  muft  be 
void;  and  by  the  earlier  Roman  law  fuch  a  de- 
fcription  of  a  legatee  as  this,  I  give  to  xvhocoer 
Jhall  give  kis  daughter  to  viy  fon  in  marriage^  was 
too  uncertain  ro  make  good  the  legacy.  But 
Juftinian  amended  the  law  according  to  reafon, 
and  its  ultimate  regulation  was,  that  legacies 
might  be  given  to  uncertain  perfons,  if  the  tefta- 
tor  s  meaning  could  be  found  out,  or  they  ren- 
dered certain  by  the  event  (83). 

If  there  were  divers  perfons  of  the  fame  name, 
the  legacy  was  void  for  uncertainty,  unlefs  one 
of  them  was  able  to  prove  himfelf  the  perfon  in- 
tended, of  which  his  being  the  intimate  friend 
or  near  relation  of  the  deceafed  was  allowed  to 
be  ib-ong  proof.  But  charitable  legacies  were  not 
to  fail  from  the  want  of  certainty  as  to  the  objeft 
intended.  If  to  a  church  without  naming  any 
one  in  particular,  it  would  be  interpreted  the 
pariili  church  of" the  deceafed;  if  to  the  poor, 
the  poor   of  his  pariih;    but  at  all  events,  the 

ciilon ;  and  the  fame  author,  in  another  place,  truly  fays^ 
in  all  teftamentary  matters  of  a  perfonal  nature,  our  courts 
have  availed  themfelves  of  the  wifdom  and  experience  of 
the  civilians. 

(85}  Sec  Inft.  lib,  2»  tit.  20.  fee,  ZS*  ct  deinceps. 
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pious  aftutenefs  of  the  law  would  prevent  the 
failure  of  his  good  intentions  (86). 

Uncertainty  as  to  the  thing  bequeathed  muft 
moft  ufually  proceed,  from  the  bequeft  being  too 
general  and  not  Aiflicicntly  definite,  and  cvea 
ncgleft  to  exprcfs  the  quantity  was  fatal  by  the 
civil  law ;  but  Swinburne  obferyes,  that  the 
equity  of  our  ccdcfiaftical  law  admits  fuch 
legacies,  leaving  tlie  quantity  to  the  difcretion 
of  the  ordinarv. 

« 

This  uncertainty  muft  frequently  produce  a 
qucftion  of  optio7i  or  eleclion.  E.  G.  if  the  tefta* 
tor  bequeathed  a  horfc,  having  many,  who  fhould 
chufc?  the  election  belonged  to  the  heir  if  the 
words  were  dire(*lcd  to  him,  as  I  will  that  my 
heir  fnall  give  A.  IJ.  a  horfe ;  to  the  legatee,  if 
directed  to  him,  as  I  will  that  "A.  B.  Jhall  have 
a  hori'c,  l)nt  in  the  former  cafe  the  heir  muft 
not  cluiie  the  very  wolft,  nor  in  the  latter  the 
legatee  elect  the  very  beft  (87). 

(86)  So  with  us  in  gifts  to  charitable  ufes,  if  no  fpecific 
dcfcription^  of  object  be  pointed  out,  the  court  of  chancery 
will,  in  rcfpctSt  of  the  general  purpofe  appearing,  direct  the 
mode  of  giving  it  cflFecl.  Attorney  General  v.  Henrick» 
Ambler,  712.  collateral  proof  may  be  admitted  to  make 
certain  the  pcrfon  or  thing  defcribed.  See  Trcatife  of 
Equity,  book  6.  ch.  2.  kQ.  6.  and  the  cafes  there  cited. 
Covenant  dcficrncJ  f;>r  the  benefit  of  the  church,  if  pofiibic 
to  be  fpcclfiCiilly  pLTfjrmed,  2  £q.  Ca.  Ab.  17. 

(87)  He  who  ought  to  do  the  firft  act  (hall  have  the 
eleftion,  by  our  h:w.     Co.  L.  145.  a. 
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Error.  ]  This  may  be  in  the  perlbn,  in  the  name, 
or  the  quality  of  the  devifee  or  legatee.  If  it  could 
l)e  proved  that  the  teftator  meant  one  perfon, 
but  by  miftake  mentioned  another,  the  legacy 
to  the  latter  was  void,  but  a  wrong  defcription 
would  not  vitiate,  if  the  perfon  could  be  afcer- 
tained  (88).  The  fame  rule  held  as  to  a  miftake 
in  the  name.  An  error  in  the  quality  was  not 
hurtful,  unlefs  that  quality  were  the  final  caufe, 
wherefore  the  teftator  gave  the  legacy  (89). 
An  error  ih  the  proper  name  of  the  thing  did 
not  vitiate,  but  in  the  name  appellative  of  it  did, 
for  that  was  in  the  fubftance. 

Conditional  Legacies.  ]  If  the  legacy  was  pure 
and  fimple  it  became  due  the  day  of  the  death 
of  the  teftator,  and  therefore  if  the  legatee  died 
firft,  it  lapfed  and  was  not  tranfmiflible ;  but 
if  the  legacy  was  conditional  it  became  due  the 
day  on  which  the  condition  was  performed,  and 
lapfed  if  the  legatee  died  before  that  day.  ^  Thefe 
were    the   general   rules  ^0),    but  there  were 

If  a  man  grant  one  of  the  horfes  in  his  ftable,  the  grantee 
has  his  ele£tion  to  take  which  he  pleafes.     Co.  L.*I45«  a. 

(88)  Sec  2  Inft.  lib.  2.  tit.  20.  fed.  30.  Defalfa  de^ 
monflrationey  ibid  fcfl.  29.     De  erron  in  nomine  kgatarii. 

'  Legacy  to  the  two  daughters  of  A»  A.  has  three  daughters, 
they  (hall  all  take.  Stebbing  v.  Walker,  2  Brown,  p.  85. 
To  James  fecond  fon  of  A.  be  was  the  third,  the  name  pre- 
vails over  the  order. 

(89)  Ibid.  feft.  31.     De  falfa  caufa  adjeila. 

(90)  So  they  are  in  our  law,  but  as  to  the  iirft  a  bequeft 
may  be  fo  worded  as  to  prevent  lapfe,  3  Atkyns,  372.  380. 

VOL.   I.  Y 
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iDany  exceptions  and  cliftinclions,  among  which 
none  is  better  known  to  our  law  than  that  be- 
tween time  annexed  to  the  fubftance  and  to 
the  payment  of  the  legacy ;  in  the  former  it  did 
lapfe,  e.  g.  if  the  Mord^  were  when  or  if  A.  It 
ihall  arrive  at  twenty-one,  (5)l)  in  the  latter 
was  tranlinittcd  to  reprcfentatives  of  legatee, 
e.  <^,  if  they  Mere  to  he  paid  when  A  B.  Ihall 
l)c  of  the  a<j:c  of  twentv-one. 

The  law  (liftinc:iifl>ecl  between  a  conditional  and 
a  modal  Icsracv,  /.  c,  one  in  which  the  mode  or 
manner  ot  applying  the  legacy  was  mentioned,  as 
fo  much  to  hind  a  boy  apprentice,  or  to  erc(t  a 
monnnient ;  in  thefe  cafe*  the  legacy  was  vcficd 
and  due  immediately,  and  did  not  lapfe  by  the 
death  of  the  legatee,  and  our  law  agrees.  Barlow 
V.  Grant,  1  Vernon,  255.  See  Swinburne,  p.  253. 

Under  conditional  legacies  we  muft  again 
advert  to  thofe  conditioned  in  reilraint  of  mar- 
riao;c.  1  have  before  faid,  that  by  the  civil  law 
all  conditions  in  reftraint  of  marriage  were  void, 
as  contrary  to  nature,  and  hurtful  to  the  commu- 
nity,   and    marked   the    diverfity   between    that 

and  as  to  the  latter,  there  are  many  cafes  in  which  it  is 
dfbitum  in  pra-fentij  though  folvendum  inftUuro^  vcfted  aod 
tianfmifHblc.     Sec  them  coilefted  2  Fonbl.  p.  374. 

(91)  Lands  devifcd  in  this  manner  will  dpfccnd  to  the 
heir,  3  Term  R.  41.  All  that  the  civil  law  has  faki  upon 
the  fubjcd  is  applicable  to  what  we  call  real,  as  well  as  to 
pcrfonal  eftate.  An  eftate  to  A.  and  his  heirs,  if  A.  dies 
before  teftator,  the  dcvifc  is  void,  as  appears  from  every  cafe 
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and  our  fyftem  on  the  fubjefl  (92).  I  muft  be 
iindcrftoocl  to  mean,  however,  prohibitions  of 
marriage  altogether,  for  if  it  was  only. in  part 
reftrained,  in  rcfpeft  of  time,  place,  or  perfon, 
the  civil  law  agreed  with  ours,  for  this  was 
only  protecting  the  individual  from  the  coii- 
fe({ucnces-'  of  hally,  raih,  and  improvident 
matches. 

Under  the  head  of  lapfcd  legacies,  I  muft  alfo 
again  obfervc,  (93)  that  there  was  no  furvivor- 
fliip  among  legatees  by  the  civil  law,  but  that 
ours  differs  in  that  rcfpcd  (9-^)- 
-  Alternative  Legacies,'] — In  this  cafe  there  was 
but  one  legacy,  as  if  the  tefrator  bequeathed  his 
eftate  at  Tivoli,  or  his  eftate  at  Brundufuim,  the 

from  Brett  and  Rigdcn  in  Plowden,  to  White  and  White, 
a  cafe  from  Ireland,  not  many  years  fince  determined  by  tb? 
Lords  in  England,  where  the  tcftator'^s  intentions  in  favour 
of  his  grandfon  by  his  eldeft  fon  deceafed,  were  forced  to 
bend  to  the  rules  of  law  which  gave  the  property  to  his 
fecond  fon. 

(92)  Book  I.  Chap.  i.  p.  79.  and  IntroduSory  Chapters, 
p.  31.  Unreafonable  conditions  in  legacies  were  null,  as 
to  be  decollated  or  confumed  in  lime  from  fear  of  inhuman* 
tion  alive,  were  deemed  fuch.  But  was  it  not  too  great  a 
latitude  to  annul  conditions  tending  to  quiet  the  departing 
foul,  and  founded  in  apprehenfions  proved  by  experience,  to 
be  not  altogether  groundlefs  ? 

(93)  See  note  to  p.  2i2»  in  the  chapter  on  Joint- 
tenancy. 

(94)  As  appears  from  the  cafe  of  Northey  and  Burbage, 
Gilb.  Rep.  137.  and  BufFar  v.  Bradford,  2  Atks.  210. 
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legatee  (hould  have  but  one  of  thefe  eftates,  but 
he  had  his  option  which  he  would  take ;  if  pro- 
perty was  given  to  A.  or  B.  they  took  jointly. 

Accumulative  Legacies.'] — ^Tliey  might  be  either 
accumulated  upon  another  legacy,  upon  a  chilcPs 
portion,  or  upon  a  debt  due.  In  the  firft  cafe 
if  they  were  pecuniary,  and  given  by  the  fame 
will,  the  prefumption  was  againd  the  legatee, 
but  if  the  two  pecuniary  bequefte  were  in  dif- 
ferent writings,  as  e.  g.  in  a  will  and  a  codicil, 
whether  the  latter  was  more  or  lefs,  or  equal 
to  the  former,  it  was  to  be  conftrued  accumu- 
latively, the  prefumption  was  in  favour  of  th© 
legatee  (J).5) ;  but  if  it  was  a  fpccific  thing,  a 
corpus  as  the  civil  law  terms  it,  it  could  not  be 
devifed  twice,  the  legacies  were  not  held  to  be 
accumulative,  for  eadem  quantitas fapius  prctjiari 
pojjctf  nan  tero  cadcm  res.  But  thefe  rules  being 
only  applied  to,  where  there  was  no  internal 
evidence  of  the  intention,  of  courfc  vielded  to 
that  intention  if  it  appeared  manifeft  (96). 

(95)  Caterls  paribus^  a  tejlatar  muji  hi  fuppofed  t9  mtan 
c  henruolence. 

(96)  See  particularly  Dig.  34.  4.  9.  and  al(b  Dig.  22. 
tit.  3.  de  probationibus  &  prefumptionibus,  and  Swinburae, 
L.  50.  thefe  rules  have  been  mod  clearly  illuftrated  by  Mr. 
Juftice  Afton,  and  the  Lord  Chancellor,  in  Hooly  and 
Hatton,  and  by  Lord  Thurlow,  in  Ridges  v.  Morrifen, 
I  Brown,  389.  who  all  evince  their  knowledge  of  the 
Roman  law,  and  whofc  example  ought  to  be  the  ftrongeft 
incitement  to  its  ftudy. 
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As  to  double  portions,  the  general  tenor  of 
cafes,  (and  upon  this  fubjeft  the  principles  of 
the  civil  law  cannot  be  better  illuftrated  than 
by  the  decifions  of  our  courts  of  equity,)  feems 
to  have  been  to  lean  againft  them,  i.  e.  that  a 
legacy  fhould  be  conftrued  to  be  a  fatisfa6lion, 
unlefs  there  are  circumftances  to  iliew  that  it  was 
not  fo  intended.  To  this,  however,  there  are 
numerous  exceptions,  as  when  the  provifion  by  the 
will  is  inferior,  and  whether  there  can  be  any 
general  rifile,  was  vehemently  difputed  in  the 
cafe  of  Ilanbury  and  Hanbury,  2  Brown's  Rep. 
p.  352.  where  all  the  cafes  on  the  fubjeft  are 
coUefted,  and  in  which  an  eminent  advocate 
declares  he  could  find  but  two  cafes,  and  tliofe 
governed  by  very  fpecial  circumftances,  where  a 
legacy  was  not  conftrued  to  be  a  fatisfadion  of  a 
previous  portion. 

Where  a  father  makes  a  provifion  for  a  child 
by   his  will,  and  afterwards  gives  to   fuch  child 

A  larger  legacy  given  to  the  fame  legatee  in  a  will  after 
a  lefs,  legatee  ftiall  take  both.  Curry  v.  Phill,  2  Brown, 
225.  fo  that  the  rule  of  the  civil  law  feems  only  to  have  been 
followed  where  the  legacies  in  the  fame  writing  were  equal 
in  quantity ;  in  Coote  againft  Coote,  2  Brown,  526,  a 
fecond  codicil  appearing  to  be  only  a  repetition  of  the 
prmer,  with  the  addition  of  a  iimple  legacy,  the  legacies 
were  not  doubled  i  but  the  moft  remarkable  point  in  that 
cafe  was,  that  parol  evidence  was  read,  to  (hew  they  were 
not  intended  as  accumulative.  See  p.  52^,  z  Brown,  for 
the  reafons  given, 
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a  portion  in  marriage,  or  for  eftabiiniment  in 
life,  of  equal  of  greater  amount  than  the  legacy, 
it  is  an  implied  ademption  of  the  legacy  (27)- 

I    proceed    now  to    the  third  cafe,  viz.   of  a 
legacy  becjueathed  to  a  creditor  by  his  debtor. 
Th"  prefiimption  here  prima  facie  was,  that  the 
leccacv  vas  to  <yo  in  fatisfaction  of  the  debt,  for 
that    tlic  tcfiator   nuift    l>c    fupix)fcd  to   be  juft 
before  he   is  kind,  and  the  maxim  of  the  civil 
law    was    debitor    mm  prefumitur    donarc.       But 
this  prefiimption  was    carried    too   faf,     and    if 
the  legacy  be  lefs  than  the  debt,  or  on  condi- 
tion, or  on   a  contingency,    or  not  equally    be- 
neficial with  the  debt  in  any  particular,   it  nas  not 
been  conftrued  to  go  in  fatisfadion,  but  accumu- 
latively.    So  if  the  thins:  were  of  a  different  na- 
tare,  thus  land  was  not  to  go  in  fatistaotion  of 
money  (.9S). 

(97)  Sec  the  exceptions  to  this  rule  coUcfled  by  Mr. 
Fonbl.  2  vol.  p.  554.  How  far  a  wifj  fliall  have  both  a  le- 
gacy aiiii  a  proviilwn,  covenanted  at  the  time  of  marriage, 
fee  Babbiiigt^.n  v.  Greenwood,  i  P.  Wins.  531,  Had  wood 
and  Vinke,  2  P.  Wins.  RicliarJfon  v.  Elphinftone,  2  V'clcy, 
jun. 

(98)  Inft.  2  Lib.  Thefe  prir.ciples  are  fou::d  amorg 
other  places  of  the  fec(»ni  book  of  the  Inllituies,  lib.  20. 
feft.  14.  which  is  ar  tit  hit:}  legato  crtdltcri.  Though  our 
courts  of  ct;tjity  have  followed  them,  yet  where  the  tcf- 
tator  has  left  v.  hcrewiihal,  and  fhcwcd  his  intentions  fo  to 
be,  he  has  uecn  conftmcd  to  be  both  juft  and  bountiful, 
Sje  Silk.  155.  Cuthbert  v.  Peacock,  and  Chanccy** 
call',  1  P.  Wins.  408. 
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The  points  of  al)atement  and  intereft  may 
be  very  brietly  difculVed  ;  as  to  the  firft,  the  heir, 
whenever  he  paid  legacies,  might  demand  caution 
from  the  lesT'itees  that  thev  would  refun^l,  if  there 
were  a  deficiency  of  aifets  (i}9),  Ayliffe,  p.  377, 
but  charitable  bequefts  were  not  to  abate  in  pro- 
portion with  the  reft,  Nov.  131.  ch.  12.  and  as 
to  intereft,  the  rule  is  thus  briefly  laid  down  in 
the  Pandecls,  30.  1.  23.  Ji  quis  bonorum  partem 
kgavcrit  Jint  jruciibus  rcJlUu\tu)\  nifi  mora  in- 
iercejjerit  hcercdis.  The  heir  was  not  accountable 
for  the  fruits,  unlefs  he  had  been  in  delay,  if,  for 
inftance,  he  refufed  to  pay  becaufe  they  objected 

A  legacy  cannot  be  counted  a  fatisfaAion  of  a  debt  con- 
trafted  after  the  will  made,  t  P.  Wms.  299. 

So  if  the  debt  was  upon  an  open  or  running  acccvunt^ 
ibid. 

Legacies  naturally  imply  a  bounty,   and  therefore   in 
Clark  V.  Sewell,  3  Atks.  97.  the   maxim,  debitor  non  pra 
fumtur  ionare^  would  not  bold,  fald  Lord  Hardwiclce,  if  it 
were  now  to.be  reconftdered. 

The  courts  of  late  have  not  altogether  difavowed  ^is 
do£irine  of  fatisfaflioji,  yet  they  have  been  very  inclinable 
to  lay  hold  of  any  circumftances  to  dillinguifh  the  latter 
from  the  former  cafes.     2  Vefey,  636. 

Any  minute  circumftance  is  laid  hold  of  to  evade  the 
rule  of  a  legacy  larger  or  equal  to  a  debt,  being  a  conftn^c« 
tive  fatisfadion. 

(99)  With  us  pecuniary  legatees  abate  in  proportion, 
but  not  fpecific  legatees.  Charitable  Itgacieg  abate  equally 
with  others. 
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to  his  retaining  the  Falcidian  portion,  he  paid  not 
interefti  for  the  delay  was  not  his  (100). 

Ademptton.'l — ^This  might  arife  from  the  de- 
ilrudion  of  the  thing  bequeathed,  from  calling 
it  in  if  it  was  a  debt  due  to  the  teftator,  or  from 
the  improper  condu6l  of  the  legatee.  If  the 
thing  bequeathed  perifhed  before  delivery  without 
the  fault  of  the  heir,  the  lofs  fell  upon  the  legatee 
(lOl);  fo  if  it  be  changed,  as  if  tlie  teilator 
pulled  down  the  houfe  bequeathed,  and  built 
another,  the  bequeft  did  not  extend  to  the  new 
edifice  (102).  If  the  teftator  in  his  life-time 
alienated,  or  gave  the  thing  to  another,  the  legacy 
was  extinguiilied  of  courfe  (103^;  but  if  the 
alienation  was  not  voluntary,  but  conftrained  by 
temporary  poverty,  or  fome  fuch  caufes,  many 
civilians  have  infilled,  that  either  the  legacy  was 
not  extinguiilied,  or  at  lead  the  proof  of  altered 
intention  was  thrown  on  the  heir  (104). 

(lOO)  If  a  legacy  be  charged  on  land,  and  ho  time  of 
payment  mentioned  in  the  will,  it  carries  intcreft  frotn 
tcftator's  death  ;  fo  if  upon  produ£live  perfonal  cftate  as  out 
of  mortgages,  or  ilock  yielding  intereft  or  profit  -,  caufa 
fatet.  But  if  it  be  to  come  generally  out  of  the  perfonal 
eftatc,  and  no  time  of  payment  mentioned,  it  fiiall  carry 
intereft  only  from  the  end  of  the  year  after  the  teftator** 
death. 

(loi)  Inft.  lib.  2.  tit.  20,  fee,  l6.  de  interhu  if  muta^ 
tione  ret  Ic^att^, 

(i02)  Dig.  30.  b.  5.  fee.  2. 

(103)  Dig.  34.  4.18- 

(104)  Dig.  32,  II.  12, 
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The  calHng  in  a  debt  due,  was  confidered  as  an 
ademption,  the  receiving  it  as  voluntary  payment 
not  fo  (105) ;  yet  even  the  former  rule  is  by  no 
means  fatisfaftory,  as  he  might  have  called  it  m, 
merely  from  apprehenfion  of  the  fecurity  (lOfj), 
and  ademption  of  legacies  is  not  to  be  prefumed. 

Other  caufes  of  ademption  were  peculiar  to  the 
Roman  law,  as  if  the  legatee  had  grievoufly  in- 
jured or  wounded  the  teftator,  or  great  enmities 
had  fubfifted  between  them;  rules  opening  a 
licenfc  for  controverfy  and  difficulties  in  proof 
and  praftice,  wifely  avoided  by  our  law,  •  for  who 
iliouid  determine  the  gradations  of  ill-will  which 
fhould  or   fliould  not  be  conftrued  to  extinguifli 

the  legacy  (107)? 

Before  I  quit  the  fubjeft  of  legacies,  I  mud 
remind  the  reader  of  what  was  faid  in  the  Chap- 
ters on  Jointenancy,  that  by  the  civil  law  there 

(105)  Dig.  32.  n.  13, 

(106)  That  diftindlion  has  been  exploded  with  us,  but 
another  is  made  between  a  fpecific  legacy  and  one  in  nu- 
merattSy  viz.  that  the  former  is  loft  by  being  altered,  not 
the  latter.  See  Treatife  of  Equity,  book  4.  part  i.  c.  2, 
f.  2.  and  the  cafes  mentioned  in  the  note. 

(107)  Pandedls,  lib.  34.  tit.  3.  f.  11.  5/  qui  Jem  capitals 
vel  gravij/im^  inlmicitia  interceffirintj  ademptum  videtur  quod 
nliSfum  eft  \  fin  autem  Uvn  offenfa^  manet  fidei  commijfum. 
1  muft  here  obferve,  that  fimple  legacies,  and  legacies  or 
bequefts  in  truft,  are  generally  confidered  together  in  the 
Digefts.  The  30,  31,  and  32  books  of  the  Digefts  are 
entitled,  alfo  the  i,  2,  and  3,  de  tegatis  V  fidei  commijjisf 
dnd  treat  entirely  of  them. 
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was  no  fiirvivorlliip  amopg  legatees,  a  rule  fol- 
loMcd  by  our  ccdefiaftical  courts,  and  firongly 
urpjed  in  the  court  of  chancer)^  but  by  the  latter 
tribunal  rc-pclled  (108). 

After  legacies,  the  Iiifiitutes  treat  of  trufts  and 
fubititutions ;  the.  latter  have  been  explained  io 
the  chapter  of  Remainders,  and  what  is  faid  on 
the  former  fcems  little  interefting  to  the  modem 
advocate,  lliefc  chaj)ters  of  the  Inftitutes  treat 
principally  of  laying  equal  burthens  on.  the  heir, 
and  the  perfon  for  whom  he  held  iu  truft,  when 
fuch  a  tiuft  was  created,  becaufe  originally  tht 
heir  felt  the  whole  burthen  in  fuch  cafes  witb* 
out  any  l)encfit,  and  thereby  tlie  legatee,  or 
ccftnyque  truft  ;^if  we  may  call  him  fo)  fufferedf 
l)ecaufc  the  heir  would  not  accept  the  inheritance, 
and  thcrt'hv  the  legacy  or  truft  funk  alfo.  T« 
icii;C'!y  this,  piovifums  MCre  made,  that  il'thc  liek 
was  a  n^cre  ininunient  of  transfer  to  the  ceA 
ti]\(5iie  truft,  and  ddivcd  no  l>endit,  he  fhouki 
not  be  fubject  to  debts,  or  feel  any  burthen  :  or 

(ic8)  Webftcr  and  Wcbftcr,  and  Gary  and  Willis,  2  P. 
Wms.  arc  cafes  in  which  it  was  controverted,  whetbcr  a 
legacy  bcin^  given  to  fcveral  pcrfons,  they  (hould  be  jjoia- 
tcnur.t^,  according  to  the  rule  of  the  common  law,  or 
tenants  in  common,  according  to  the  rule  of  tbe  cItII,  and 
ihit  of  the  ccclcfiaftical  courts,  which  admit  of  no  fur- 
vivorihip  ;  determined  in  favour  of  jointcnancy,  and  in  the 
letter  cafe,  as  I  have  before  obferved,  the  mafter  of  the 
lulls  fays,  thit  he  does  not  fee  that  a  court  of  equirr 
ftould,  even  in  cafe  of  a  Icgzcy,  judge  according  to  the 
rules  of  the  civil  law. 
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at  Icaft  as  he  rctahied  his  Falcidian  portion  againft 
the  reftiiytjue  tiMlt,  as  well  as  againll  legatees,  that 
the  debts  Ihoidd  be  divided  proportionably  between 
them  (i09). 

VI.    HOW  WILLS  MIGHT  BE  AVOIDED.] 

— They  might  be  rendered  null  and  void  by 
cancellation — eafre/s  revocation — a  later  tejiamcnt 
— implication — inojjlcioufncfs — imperfeclion^  or  by 
Ihewing  that  they  were  unduly  obtained,  to  which 
we  mud  add  adoption^  and  the  capitis  diminutio. 
Cancellation  or  obliteration  deliberately  done 
muft  be  allowed  fuificient  to  avoid  a  will,  but 
as  it  might  happen  by  accident,  and  is  prima 
Jacic  an  ambiguous  a6l,  in  order  to  make  it  a 
revocation,  it  fhould  be  fliewn  if  poflible  qua 
animo  it  wds  canceled ;  and  if  there  be  a  con- 
troverfy,  who /lid  it,  it  will  be  prefumed  to  be 
done  by  him  in  whofe  cuftody  it  was  (110), 
Quce  in  tejiamento  kgi  pojfunty  ea  inconfulto  deleta^ 

(109)  It  muft  be  obferved,  that  though  iYitfidei  commjfa  oi 
the  Romans  are  perpetually  compared  to  our  trofts,  the 
rcfemblancc  is  very  remote.  The  heir  took  the  eftate  on 
truft  to  hand  it  over  to  another,  the  latter  then  had  an 
inchoate  right  or  claim,  but  no  aftual  eftate ;  thofe  were 
not  two  contemporaneous  eftates,  one  legal  and  the  other 
equitable,  one  in  the  truftee,  the  other  in  the  ceftuyq.  trufl-. 
The  fidei  commiffary,  therefore,  though  called  ceftuyq.  truft, 
as  a  found  familiar  to  our  ears,  is  not  called  fo  in  our  fenfe 
of  the  words,  nor  can  we  learn  much  from  their  do<Slrine  of 
trufts. 

(no)  One  of  themoft  remarkable  cafes  upon  cancel- 
lation in  modern  times  is  reported  in  Cowpcr,  p.  49. 
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nihilominus  valcnt ;  confultOj  non  valcnty  fay  the 
Pandefts,  528.  4.   1.. 

Exprcfs  revocations  either  of  legacies  or  of 
prcvileged  teftaments  might,  by  the  civil  law, 
he  finiple,  naked,  or  even  verbal.  Thus,  tefta- 
n)cnt.s  ad  pias  caufas^  and  military  teftaments 
might  be  revoked,  but  folemn  teftaments  were 
to  be  folemnly  revoked  (111).  Wood  fays  ge- 
nerally, that  verbal  revocations  were  not  valid, 
but  his  authority,  viz.  Inft.  2.  17.  7.  does  not 
fupport  bin),  relating  only  to  the  emperor. 

Burtcnfhaw  v.  Gilbert,  in  which,  among  other  points,  it 
was  determined  that  the  aiSt  of  cancelling  a  latter  will  doch 
not  fct  up  a  duplicate  of  the  former,  and  that  where  there 
arc  dupliciites  of  a  will,  one  in  the  teftator's  cuftody,  the 
other  nor,  and  the  (cdator  cancels  that  which  is  in  his 
cuftoJy,  it  is  an  effectual  cancelling  of  both. 

(ill)  Sec  Swinburne,  p.  531.  The  ftatute  of  frauds 
cnaJ^>,  that  r.o  clemife  in  writing  of  lands ^  tenenuntSy  ot 
hercditununts^  or  any  claufe  thereof,  (hall  be  revocable, 
oihcrwilc  than  by  fome  other  will  or  codicil  in  writing, 
cr  other  writing  declaring  the  fame;  or  by  burning,  can- 
a:!!ing:,  tearing  or  obliterating  the  (ame  by  the  teflator 
himfclf,  or  in  his  prefence  and  by  his  directions  and  coii- 
icnt  i  but  all  demifes  and  bequefts  of  lands  and  tenements 
ihall  remain  and  continue  in  force,  until  the  fame  be  burnt, 
cancelled,  torn,  or  obliterated  by  the  teftator,  or  by  his 
tiircdlion  in  manner  aforefaid,  or  unlefs  the  fame  be  akercd 
by  funic  other  will  or  codicil  in  writing,  or  other  writing  of 
tiic  Jevifor,  figned  in  the  prefence  of  three  or  four  witneffcs 
declaring  the  fame.     Sec,  6, 

And  no  will  in  writing  concerning  any  goods  or  cbattUs 
dr  ^irjonal  ejiatt  iball   be  repealed,  nor  {hall  any  rlaufc. 
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Later  tejiaments  to  revoke  thofc  antececlcMU, 
tnuft  be  perfe6l  in  every  refpeft.  TabnUt:  priorcs 
jur€  facliCy  non  irritce  fiunt^  fay  the  Inftitutes, 
52  book,  title  17.  f.  7.  Nifi  feqiientesjure  ordinate 
ptrftd.%,t  fuerint.  See  alio  Code,  b.  23^  21.  3. 
Nor  M'as  the  inftance  given  in  the  fame  title  of  a 
fecond  teftament  invalid  by  the  non-acceptance 
of  the  lieir,  revoking  a  former  and  occafioninj^ 
the  pater  famillas  to  die  inteftate,  fee.  2.  an  ex- 
ception to  the  rule,  becaufe  there  the  fecond 
teftament  was  perfefl;  in  itfelf,  though  rendered 
invalid  by  matter  ex  poft  fafto  (il!2). 

devife  or  bequeft  therein  be  altered  or,  changed,  by  any 
words,  or  by  word  of  mouth  only,  except  the  fame  be  in 
the  life  of  the  teftator  committed  to  writing,  and  after  the 
writing  thereof,  read  unto  the  teftator  and  allowed  by  him, 
and  proved  fo  to  be  done  by  three  witnefTes  at  the  lead. 

(ii2J  Our  law  agrees.  See  Onions  and  Tryer,  i  P. 
Wms.  343*  But  a  difference  of  folemnities  is  prefcribed 
where  a  will  is  to  operate  fubflantively,  and  where  it  is 
merely  to  revoke  a  former. 

It  is  faid  alfo,  that  it  mud  be  a  fubfifting  will  at  tef- 
tator's  death,  4  Burr.  2512.  unlefs  the  fecond  will  ex- 
prefsly  revoke  the  firft,  W'hi:h  was  the  cafe  of  Burtenfliaw 
and  Gilbert^  mentioned  before.  The  republication  of  a 
will  once  reverfed  with  us  muft  be  attended  with  the  fa^ne 
folemnities  as  the  original  making. 

The  fbtute  of  frauds  does  not  extend  to  implied  revo- 
cations, and  it  is  agreed,  that  an  alteration  of  circumftances 
may  operate  as  a  revocation  of  a  will  of  lands,  as  well  as  of 
perfonal  eftate.  See  i  Abr.  Caf.  Eq.  413.  Where,  the 
whole  eftate  is  difpofcd  of,  fubfequent  marriage  and  the 
birth  of  a  child  form  a  prefumptive  revocation,  liable  hoW'* 
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Implied  revocations  were  familiar  to  the  Ro- 
man law,  thus  the  birth  of  children  operated 
as  a  revocation  of  a  precedent  will.  See  Inft.  2 
lib.  tit.  13.  fee.  1. 

Imperfect  teftament^  might  be  fo  in  refpecl  of 
folemnity,  or  refpeft  of  will.  Of  the  f;}rmer 
we  have  treated  (113).     Imperfection  in  rcfped 

ever  to  be  rebutted  by  evidence.  Sec  Brady  and  Cubif^ 
Douglas  p.  31.  Lord  Northington  and  Dr.  Hay  were  of 
opinion,  that  marriage  fingly  would  not  revoke  a  will  of 
perfonallty^  for  In  real  eftate  the  queftion  docs  not  occur. 
Air.  Fonblanque  has  advanced  a  coHtraiy  opinion,  admitting^ 
however,  that  the  prcfumption  is  liable  to  be  encountered 
by  every  circumftancc  indicative  of  a  contrary  intention. 
Treat,  of  Eq.  2  vol.  page  360.  In  a  very  ftrong  cafe 
marriage  was  held  to  be  a  revocation  of  the  will  of  a 
woman.     Hodfdcn  and  Lloyd.  2  Brown's  Ch.  534. 

Another  great  point  in  difpute  has  been,  whether  the 
birth  of  a  child  fimply,  fliall  operate  as  a  revocation.  Dr. 
Hay,  in  the  remarkable  cafe  of  Shepherd  and  Shepherd,  held 
it  did  not,  and  the  Roman  rule  being  referred  to,  and  it 
being  infiftcd  that  the  Roman  law  in  general  guides  the 
decrees  of  the  ecclcfiaftical  courts,  (he  anfwcrs)  no  further 
than  it  (lands  uncontradicted  by  the  Englilh.  But  Mr.  Fon- 
blanque  infifts,  that  it  is  not  fo  contradicted,  and  that  our 
rule  is  the  fame  ;  and  in  anfwcr  to  the  obfervation,  that 
children  are  not  with  us  confidered  as  having  a  propcrtj  in 
the  effeds  of  their  father  as  they  were  at  Rome,  replies, 
though  not  an  indcfcafiblc  propeny  or  legal  right  to  any 
part,  yet  they  have  a  natural  and  moral  claim. 

(113)  No  want  of  folemnitics  afFe£ts  a  will  ofpcrfonal 
cftate*  with  us.  The  moft  ragged  and  dirty  papers,  I  may 
fay  fragments,  in  teftator's  hand  writing,  or  even  dicUted, 


Chap.  X.]  OF  THINGS,  53 J 

to  will  might  be  either  when  the  teftator  was 
prevented  from  fmilliing  his  teftament  by  death 
or  other  impediment,  or  having  voluntarily  de- 
ferred its  completion,  death  intervenes,  and  there 
is  no  queftion  that  by  the  civil  law  it  was  voicj 
in  fuch,  cafes,  even  as  to  tlic  part  already  done 
(114),  though  it  were  the  tcltament  even  of  the 
father  among  his  children  (l  15). 

The  rigour  of  the  civil  law  adopted  the  fame 
rule,  where  the  tcitator  himiclf  deferred  the 
finilhing  his  teftament  and  died,  or  was  otherwile 
prevented  from  giving  it  perfection. 

But  if  the  teftator  having  declared  his  whole 
will  for  the  prefent,  referved  fomething  to  be 
done  at  another  time,  and  in  the  mean  time 
died  (11()),  the  teftament  v/as  perfefl  notwitli- 
ftanding. 

jmd  not  regularly  witneffed,  where-  no  fufpicion  of  fraud, 
iand  they  could  be  put  together  fo  as  to  colleft  the  fenfe,  and 
there  appeared  no  imperfeftion  of  will,  have  been  efta- 
blKhed  as  teftamentary  difpofitions,  at  leaft  fo  far  as  to  be 
dire<3:ions  to  the  adminiftrator  who  was  obliged  to  afl:  with 
them,  as  cum  tejlamento  annexo. 

(114)  Swinburne  makes  a  great  queftion,  whether  it  be 
void^'«r^  gentium^  and  therefore  by  the  law  which  we  ufe 
in  England ;  and  makes  that  depend  on  another  queftioa, 
viz.  whether  a  teftament  ad  pias  caufas^  which  is  alfo  go- 
verned jur0  gentium^  be  in  fuch  cafes  void  or  not,  as  to 
what  is  already  done,  and  is  of  opinion  that  it  is  not. 

(115)  Swinburne,  part  7.  p.  519. 

(116)  Swinburne,  ibid.  And  Swinburne  infifts,  that 
iii  both  cafes  our  law  eftabllihes  what  has  been  done ;  It 
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As  to  xvilU  umlulii  obtained.  The  variety  of  fraud 
and  influence  which  might  l>e  ufcd  for  this  pur- 
pofe  is  not  reducible  to  limitation  or  dcfcrip- 
tion,  and  is  on  every  account  the  fubjeA  of 
piftures  too  melancholy  to  arreft  the  difguft- 
ed  eye,  longer  than  they  force  thcmfelves  upon 
it.  It  is  one  of  the  great  themes  of  the  Roman 
fatirifts,  and  too  often  the  fubject  of  horror  in  the 
countries  in  which  we  dwell  (117). 

mujt  be  underjlood  as  to  perfonalty  Jince  tbeJiatuU  9f  frauds^ 
and  that  the  claufes  in  the  part  done  an  perfeSf.  But  if  die 
teftator  declares  that  he  means  to  make  alterations  in  the 
part  already  made,  and  dies  without  making  them,  the 
will,  though  of  perfonalty,   ought   not  to,  be  cftabliflied, 

§ 

for  no  man  can  tell  where  he  meant  to  alter,  and  it  is  noc 
his  will. 

If  a  paper  writing  of  a  teftamentary  nature  ^rj  t9  per* 
fonalty  be  found,  whether  it  fhall  be  a  draught  only  or  a 
teftnment,  muft  dc'pend  on  a  variety  of  circumftances,  for 
which  I  muft  refer  the  reader  to  Swinburne,  part  7.  fee.  13. 

The  22d  and  23d  title  of  the  6th  book  of  the  Code  di 
tejlamcntis^  (hould  be  diligently  perufied  by  the  ftudent. 

(1x7)  The  limits  of  undue  influence,  and  the  lines  between 
it  and  laudable  attention,  are  too  nice  for  general  rulcf^^ 
and  in  every  cafe  muft  depend  upon  its  circumftances. 
Some  cafes  are  too  ftronj^ly  marked  to  admit  of  doubt,  as 
where  the  bounty  of  the  tcftator  has  hjen  diverted  by  grofs 
mifreprefen^ation,  or  his  relenting  mind  not  fuftercd  to  feci 
the  whole  determining  efteft  of  the  fupplicatlons  of  a  child. 
But  the  pofitions  of  Swinburne,  as  to  flattery  and  impor- 
tunity, if  admitted  to  be  law  in  the  wide  extent  laid  down 
by  him,  would  make  wild  work  indeed.  In  general,  in 
fuch  cafes,  as  I   have  been  told  by    learned    civilians  in 
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Inofficious  J Vilh.l^ — It  is  now  generally  known 
that  by  the  civil  law,    a  will  was  void,  if  children 
in  the  poicer  of  the  fathc7\  were   therein  pafled 
over    in   filencc    or    difinherited   Avithout  caufc; 
and  that  a  filly'  and   falfe  opinion  has  prevailed 
among  the  ignorant,    that  our  law  had  adopted 
the  rule;    which   gave    rile    to    the    cuftom    of 
leaving  a  flnlling  to  a  difinherited  child.     The 
civil  law  had  its  peculiar  reafons,   which   I  have 
often  mentioned,  viz.  that   the   child   was  conji- 
dered  as  one  and  the  fame  perfon  xcith  tkefather^ 
as  having  a  property  in  his  ejfeds^  and  therefore 
prima  facie  entitled  to  continue  the  management  of 
his  own  ejiate.     But  if  he  .was  mentioned  in  the 
will,  and  the  caufe  exprefled,  he  might  be  difin- 
lierited,  provided  it  was  one  of  the  caufes  allowed 
by   the    law.     Among    thefe    were    ftrikiug    or 
curfing,  killing  or  endeavouring  to  kill  the  pa- 
rents, accufing  them  of  capital  crimes,  and  even 
refufing  to  be  fecurity  for  them.     Herefy  in  the 
fon  was  a  fufl(icient   eaufe — nay,  his  difgracing 
himfelf,  as  by  going  on  the  ftage,  with   many 
others  to  be  judged  of  by  the  magiftrate ;   but 
the  privileged    will  of  a  foldier  could   hdt   bd 
inofficious. 

Adoption  and  change  of  JIate.  ] — A  will  at  Rotne 
was  alfo  void,^  if  the  teftator  fufFered  a  dimintitioa 
of  his  liberty,  or  of  the  rights  of  the  city  by  ^ay 
of  puniihment,  or  wa3  condemned  to  death  (118); 

England,  th^  difpofition  of  their  coiirts,  is  taterti  paribus^ 
to  lean  in  favour  of  the  will. 

(118}  Dig.  28.  I.  8.  I.  For  the  three  kinds  of  €ajfitis 
diminution  fee  book  1.  p.  i;5.  above, 

VOL.  I.  8 
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and  alfo  by  the  agnation  of  an  heir,  when  a  perfoQ 
had  by  arrogation  adopted  a  fon  (119)*  Thefe 
prbvifionsy  peculiar  to  the  Roman  law,  do  not 
merit  to  be  dwelt  upon  by  us. 

VII.  PROBATE  OF  WILLS.]— The  pub- 
lication  or  probate  of  the  will,  was  to  be  made 
before  a  competent  judge,  and  at  Rome  this 
judge  was  x\\c  Magifier  cenfufi.  The  billiops  en- 
deavoured to  intermeddle  with  this  power,  found- 
ing their  claims,  on  their  being  the  legal  over* 
feers  (as  they  were)  of  the  adminiftration  and 
fulfilling  of  pious  and  charitable  bequefts. 
Juflinian  interfered  and  forbade  ecclefiaftical  ju- 
rifdi61;ions  to  meddle  with  tedamentary  caufes. 
In  later  times  of  the  empire,  however,  they 
appear  to  have  claimed  this  authority  with  fuc- 
cefs  (120). 

The  mode  of  authentication  was  by  inrolliog 
it  in  a  public  regiftry  (121),  (nfter  it  had  been 
opened  in  a  folcmn  manner),  refcmbling  our  prac- 

(119)  Inft.  2. 1'j.  I. 

(i2c)  That  the  county  oourts  formerly  Ihd  jurifdiAioo 
of  wills, — the  reparation  of  the  biihops  and  fberifTs  courts 
in  the  reign  of  William  the  Conqueror,— and  the  (pirku^ 
courts  gradually  drawing  to  themfelves  the  cognizance  of 
willsy  (until  in  the  reign  of  Henry  11.  they  appear  to  have 
got  it  cxclufively)  are  hidorical  fiids^  univcfrfally  known  Co 
men  of  the  legal  profefliofi. 

(121)  Tejiamenta  omnia  €€t$raqui  qum  0fui  ^ffkium  um-^ 
fuale  fuhlicari  foUnt^  in  toditn  Uco  refirventur^  n/.  umquMm 
t*rT.itt(itur  fieri  uUa  trjr^/Iatif.     Codc  6,  tit  23.  fee.  iS. 
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tice  of  enrolling  deeds  in  a  court  of  record  (122), 
and  then,  though  the  original  was  loft,  credit  \va5f 
given  to  the  rcgillefed  copy  (123);  thus  the 
Code  6.  book  23.  title  d'e  te/iamentis,  fee.  2.  fays, 
Publicati  femd  tiejlatnenti,  in  qua  primum  a  tejla^ 
tore  fcriptutn  reliBuinfult  cafu  qui  probatur  inter- 
cidit ;  nihilhotninus  valet. 

Vlli.  BONORtJM  PdSS£SSId.  ]— The  four 
firft   titles  of  the    thifty-feventh    book   of  the 

(i2i)  Probate  with  us  is  in  common  form,  by  taking  afi 
oath,  where  no  queftion  is  raifed  upon  the  will,  and  this 
ihduld  not  be  adminiftered  till  fourteen  days  after  tcftator's 
deceafc,  to  give  time  for  objeftion^  if  there  be  any^  or  if  a 
caveat  be  entered. 

Probate  in  fpecial  fofrfi  is  by  exafnintng  the  witneiTes  to 
the  will»  or  other  fafEciefntpfoof,  where  oppiofition  is  given 
CO  its  eftablifbment. 

(123)  With  us,  as  every  perfoh  knows,  the  original  is 
dtpofited:  the  probate  or  authenticated  copy  with  the  feal 
^nd  authority  of  the  court  is  given  out;  And  though  the 
probate  is  of  no  avail  as  to  real  eftate,  yet  as  wills  fair 
the  mod  p2trt  confift  of  mixed  hequefts  and  devifes  of  ttA 
and  perfon^l  eftate^  thtfy  are!  generally  proved  in  the  fpi- 
ritual  courts. 

I  eainnot  bat  lament  here,  a  circumftanoe  I  belkve  not 
generally  known,  that  the  great  depofitory  of  wiHi  in  this 
kingdom,  thofe  moil  important  muniments  <^  pn^rty,  is 
at  prefent  id  no  manner  protected  froln  fire,  but  oM  thcf 
contrary  in  a  moft  remarkable  manner  expofed  ttf  iti  froip 
the  confiru£lion  of  the  bailding^  and  nature  of  its 
vicinity,  a  circumftance  *by  none  viMc  lanu^nted  thaa  tb^ 
Qonfervator  of  them:  it  oBgbt  Xq  be  nifgbMi  aod  ipcM 
tially  conftrutSled  edifice. 
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Digefts  or  Panders  treat  de   banarum  pqffeffioni- 
bus    (124).      This    poffeflion   of  the  goods  was 

(124)  It  has  been  often  faid  that  the  adminiftration, 
granted  by  the  ordinary,  is  not  unlike  the  bononim  pof« 
feflio  granted  by  the  Roman  prxtor,  which  leads  me  here 
to  fpealc  of  adminiftration.  I  am  not  called  upon  in 
chapters  upon  civil  law  to  go  deeply  into  the  do&ines 
of  modern  adminiftrationi  they  being  generally  well 
known. 

I  {hall,  however,  here  briefly  note  who  ace  entitled  to 
adminiftration,  with  the  different  kinds  of  adminiftrators, 
and  obfervc  on  the  difTcrent  eiFe^ls  of  probate  and  admini- 
ilration  as  to  fuitSj  and  as  to  tranfmif&on  of  rights. 

Tfn)o  are  entitled  to  adminifiration.'] — I.  The  ordinary  1% 
compellable  by  flatute  28  H.  VIII.  ch.  i8.  in  Ireland,  tognnt 
adminiftration  of  the  goods  and  chatties  of  the  wife  to  the 
hufband,  or  his  rcprefentatives,  and  if  he  furvives  the  wifef 
to  his  next  of  kin — and  of  the  hu(band*s  eftate  to  the  widow 
or  next  of  kin,  cither  or  both  at  his  difcretion. 

N.  B.  Joint  adminiflrations  are  not  favoured,  as  pro« 
duflive  of  contention,  and  cater  is  paribus^  the  widow  if 
ufually  preferred. 

II.  Among  the  kindred,  thofe  that  are  ncareft  in  degree 
to  intcdate  are  to  be  preferred,  reckoning  accordipg  to  the 
computation  of  the  civilians,  children,  parents,  brothers, 
grandfathers,  uncles  or  nephews,  and  the  females  of  each 
clafs  refpectively,  laftly  coufins,  and  of  perfons  in  equal 
degree,  the  ordinary  may  take  which  he  pleafes. 

III.  Half  blood  is  admitted  as  well  as  the  whole ;  thus  a 
brother  of  the  half  blood  excludes  an  uncle  of  the  whole— 
and  adminHlration  may  be  granted  to  fifler  of  the  half,  or 
brother  of  the  whole,  at  ordinary's  difcretion. 
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given  by  the   pi-actorian  authority  from  juftice, 
where  thofe    who    had    equitable   claims,   could 

IV.  If  the  kindred  rcfufe,  it  may  be  granted  to  a  pria- 
cipal  creditor.  ' 

V.  Ifin  executor  refufes  or  dies  inteftate,  adminiftration 
may  be  granted  to  a  tefiduary  legatee. 

VI.  In  defeft  of  all  thefe,  ordinary  may  chufe  any  dit- 
crcet  perfon.  If  adminiftration  be  granted  contrary  to  the 
ftatute,  it  is  not  void,  but  voidable,  i  P.  Wms.  43.  If 
adminiftration  be  granted  to  the  next  of  kin,  the  ordinary 
cannot  revoke  it  without  caufe,  and  he  may  be  compelled 
by  mandamus  to  grant  it  to  the  perfon  entitled.  Comyns. 
Admn.  b.  7. 

Different  kinds  of  adminj/f ration.'] — Befldes  the  general 
adminiftrator  hitherto  defcribed,  adminiftration  may  be 
granted  for  fpecial  purpofes,  or  for  limited  times,  as 
pendente  lite^  durante  minore  atate^  durante  abfentia. 

To  fubftantiate  a  fuit  in  equity,  and  make  a  decree  per«  '^ 
k&,  by  having  a  perfonal  reprefenutive  before  the  court,  it 
is  often  neceflary  to  apply  to  the  ecclefiaftical  court  to 
grant  adminiftration  to  the  nominee  of  the  party,  which 
was  ufually  granted  only  for  that  fpecial  purpofe.  Much 
mifchief  having  arifen  from  fueh  partial  adminiftrations,  the 
court  of  prerogative  nowj  in  compliance  with  the  wiflies  of 
the  court  of  chancery,  (which  indeed  refufed  to  attend  to 
fuch  adminiftrations),  infifts  on  fuch  nominee  taking  admi-  - 
niftration  generally. 

The  other  fpecies  of  adminiftrations  explain  themfelves, 
and  are  grantable  to  any  proper  perfon  at  the  difcretion  of 
the  ordinary,  they  not  being  within,  the  ftatute.  For  the 
powers  of  thefe  adminiftrators,  fee  Walker  and  Woollafton, 
2  P.  Wms.  576. 

Different  effeCls  of  probate  and  adminiftration^  and  of  ad^ , 
minijiration  granted  wrongfully  or  by  m^ai/.]— -Executor 
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not  fupport  their  title  at  law  ;  or  from  ncceflitj^ 
vherc  the  perfons  legally  entitled  refufcd  to 
afl.  Emancipated  Ions,  and  heirs  difinhcrited 
by  iuofiiciQu.'j  wills  a(ror<lfd  inftanccs  of  the  for- 
mer, and  the  want  of  a  will,  or  its  coucralma 
ficquently  gave  occafinu  to  the  latter  ;  the  j 
might  be  e/ecrelal  and  temporary,  till  it 
known  vAo  had  the  real  lii^ht  of"  poffdTion,  like 
that  to  an  admiiii/Jralor  pen.  Ut ;  or  it  mtjjht  be 
vdictal,  when  tlicrc  was  no  pccafion  to  hear  \ 
lies  judicially;  the  latter  again  might  \tc  fed 
dum  tabulas,  where  the  heir  inltitutfd  by  firi 
nef^  of  law  could  not  4^,  (like  an  adminiftra- 

tmy  grant,  and  releafr,  and  commence  an  af)ion  or  fuit 
in  equity  before  probate,  hut  not  maintain  one.  Admt> 
niflrator  cannot  commence  an  aflion  before  adnuniRraiim 
granted;  executor  may  alfo  rcleafe  or  piy  a  debt,  aflcnt  t» 
*  legacy,  and  be  fucd  before  probate.  Sec  VVcntvorth't 
OjEce  of  Executor,  and  Comyiu's  Qig.  Admn.  b.  9. 

Ttie  executor  being  appointed  in  ftiecia]  confideoetij 
traofmits  \\\%  power  to  his  execuloc,  who  however  tsJic* 
out  letters  of  admin  iflration  to  the  ilrft  tefiator,  beto^ 
entitled  To  to  do  ;  but  the  adminiflr^toi  of  the  deccafed, 
being  merely  the  oiSccr  of  the  ordinacy,  and  (h«  admiai- 
f  raior  of  the  dcceafed'j  executor  having  no  privity  with  de- 
ccafcd,  do  not  trjnfmit  their  rights,  and  En  fuch  caCn  tbe 
appointnici:t  naturally  devolves  to  the  ccclefiaflini  coun^ 
who  appoint  a  new  adminillrator  lU  bunis  non. 

Adminillratiou  granted,  if  will  afterwards  appears,  all 
aAs  done  by  the  adminillratar  are  void,  for  MfminiRrauK 
wai  not  the  reprcfentativc  of  deceafcd :  bui  if  admioi 
tioti  be  granfed  to  a  wrong  perfon,  and  afterwards  repu 
«I1  »&i  done  by  the  fitfi  adrmniitutot  ar;  gqod- 
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tion  cum  ieftamento  anncro)y  or  contra  tabulas^ 
i.  e.  in  contradi6lion  to  an  inofficious  will,  which 
had  difinhcrited  children  without  caufe. 

IX.  COI.LATIO  BONORUM.]  Where  the 
goods  were  granted  contra  tabulajfy  if  the  perfon 
thus  admitted  by  pnctorian  equity,  had  already 
received  fome  preferment  or  provifion,  from  the 
deceaicd,  he  was  not  to  be  admitted  (125)  into 
an  equal  divifion,  until  he  made  an  allowances 
for  that  part  which  he  had  received  from  teftar 
tor  while  living.  There  was  to  l)c  a  genera} 
contribution,  or  collation  of  the  goods,  and  the 
fame  rule  held  alfo  in  cafes  of  inteftacy  (126). 

(125)  If  one  of  feveral  daughters  has  had  an  eftate  given 
yrith  her  in franimarriage  by  her  anceftor^  (i.e.  a  fpecies 

-of  eftate  tail,  given  by  a  relation  for  her  advancement  in 
marriage,)  iif  lands  defcend  from  the  iamc  anceftor  to  her 
fifters  in  fee  flmple,  flie  or  her  heirs,  fliall  have  no  (hare  of 
them,  until  they  bring  the  lands  giyen  in  frankniarriage 
into  hotchpot. 

As  to  perfonal  eftate,  the  ftatute  of  diftribi|tions  ip 
Ireland,  7  W.  III.  ch.  6.  in  its  tt^jrd  fe£lion,  ordajns  ths^t  no 
f:hild  of  an  inteftate,  except  l^is  heir  ^t  law,  fliall  have  a 
diftributlve  fliare,  if  hie  has  ^Ire^dy  receive4  an  advancement 
pr  money,  equ^l  to  ^h^  diftf ibutive  fliares  of  the  other  chil* 
dren  ;  and  if  the  advancement  be  not  equivalent,  fuch  child 
ihall  only  receive  fo  much  as  will  make  them  all  equal. 

(126)  To  enter  mqre  {nto  detail  on  execiitorfl^ips  an4 
fidminiftrations, — payptient  of  debts,  m^rflialling  qf  aflets, 
^c.  &c.  would  be  to  comment  not  on  the  Roman  laws, 
])ut  ours,  which  latter  J  never  meant  to  introduce  except 
whfre  pqints  ofcomparifon  occt^rred.     I  therefore  verbum  nil 
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In  all  cafes  therefore  whatfoever,  the  perfoii 
previoufly  advanced  was  obliged  to  a  contribution, 
or  collatWy  before  he  could  ihare. 

amplius  addnm^  except  to  make  the  following  mifcellaneous 
obfervations,  that  all  afliets  being  by  the  civil  law   equi- 
table, and  no  di{lin£lion  of  real  eftates,  from  perfonal,  ic 
had  no  occafion  for  any  method  fimilar  to  that  fo  celebratc4 
among  us,  of  making  all  theaflfets  equitable,  and  all  creditors 
come   in  pari  faffu^  hy  /Lvijing  real  eflates  for  payment  of 
debts.     That  the  general  rule  of  the  civil  law,  that  none 
could  die  partly  teflate,  partly  inteftate,  which  is  unknown 
to  us,  was  fometimes  relaxed  among  theip,  even  in  cafes 
of  unprivileged  perfons,  viz.  by  matter  ex  poft  faAo,  as  if 
a  fon  fuccecdcd  in  an  action  for  an  inofficious  will  againft 
one  heir,  and  failed  againft  another.     Sec'  Dig.  5.  2.  15. 
That  an  adminiftration  obtained  in  a  foreign  country,  au  at 
Paris,'  is  not  taken  notice  of  in  our  courts,  3  P.  Wms.  371, 
That  in  Hollaod,  a  teftament  is  valid  without  any  diftino- 
tion  between  moveable  and  immoveable  eftate,  or  between 
chatties  and  lands,  if  made  before  fevcn  witnefles,  accord- 
ing to  the  Roman  folemnities,  but  it  was  generally  made 
there  before  two  echevins  and  a  fccretary,  or  before  a 
notary  and  two  witneflTes,  men  not  women.     See  Corvin. 
Enchiridion.     Lib.  2.  tit.  II.  and  that  in  France,  formerly 
{for  who  can  now  pretend  to  fay  what  the  ever  varying  laws 
of  th:it  country  may  be  at  a  given  moment?)  as  well  as  in 
Spain  and  the  Empire,  teftaments  made  before  a  notary  and 
two  witncffes  were  good  and  valid,  though  theteftator  and  wit- 
neflls  neither  fealed  nor  fubfcribed,  according  to  Groenweg. 
de  Legihus  Abrcgatls^  a  work  whofe  fubjcdl  is  moft  curious 
an  J  interefting  ;  but  which  I  am  forced  to  quote  at  fecoiid 
hand,  not  having  been  able  to  get  it  in  this  kingdom. 


(     345     ) 


CHAPTER  XI, 


OF  TITLE  BY  CONTRACT. 

ulU  William  Black ftone  fays,  that  amongft  us 
almoft  all  the  rights  of  pcrfoixal  property  in  a 
great  meafure  depend  Upon  contrafts  of  one 
kind  or  other,  or  at  lead  may  be  reduced 
under  fome  of  them :  he  at  the  fame  time  ob- 
ferves,  that  it  is  the  method  taken  by  the  civil 
law,  which  (fays  he)  has  referred  the  greatefl 
part  of  the  duties  and  rights  of  which  it  treats, 
to  the  head  of  obligations  ^  contraQu^  and  quq/i 
ex  contraBu  (l). 

My  anxiety  to  render  the  civil  law  familiar 
to  the  common  law}'er,  has  induced  me  to  de- 
part from  this  method  of  the  civilians,  «nd  to 
anticipate  fome  of  the  fubjefts  which  Juftinian 
confidered  under  the  head  of  contra6ls,'  particu- 
larly leafes  and  mortgages,  which  I  fhall  here 
again  however  notice,  in  their  proper  place  (to 
fpcak  as  a  civilian),    among  contrads,    in  the 

(i)  2  Black.  Comm.  442- 
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light  in  wlik-h  tliey  are  viewed  fay  tbc  Roman 
jnnfb. 

OW^ations,  agrennciib,  rontrafts,  and  rove- 
nanls,  are  ottcii  ulcd  asl'ynoiiiinous  words  (2)^ 
and  where  tlicj'  are  difiiiiijrtiflied,  the  diftinflions 
arc  not  uniformly  agreeil  to,  nor  accurately  ol»- 
IcTTcd.  Pfrliaps  tlit  moft  ufeful  dilliiiftion  i*, 
itat  i-ontrart  is  diftirij^uiflitd  from  obligation  by 
being  apjdicd  to  ^3)  two  pnfons,  whereas  obfi- 
iplton  may  ripply  to  one  only ;  and  from 
corenaiit,  as  it  relates  to  a  thing  prefent,  eo\'C- 
Dam  to  a  tiling  future  (4).  Yet  Mr.  Wood  fayi 
that  a  contraft  may  aficft  one  perfon  only, 
inflanccs  riii/tuum  um\fhpulation  as  contrafls  whei 
oucparty  only  is  under  an  obligation,  and  when.- 
an  a^ion  lies  bntononc  (idc;  sn.l  Mr.  M'oodetbn 
a&s  why  may  not  a  covenant  relate  to  the  paft 
and  the  prefent,  as  well  a.s  the  future  (5)  ? 

(1)  Bacon's  Abr.  526. 

<3)  A  coiitradt  n  an  agrecffli^nt, — a  mutuil  eenventton 
Of  turg»in — there  mult  bt  two  cintraiiing  pzrtin,  »  Blac 
Cotnm.  4.41.  the  particle  nn  \a  the  eompoTuion  itnplics  it. 

(4)  The  debtor  Ki  cJiligcd,  nut  fo  tin:  creditor  ;  frtfeitt 
file  »  z  cojiiraL^,  an  agrcciuent  that  a  nan  wiil  pay  rent  i* 
•  covenant.  Blackl^one  dilltni^uinics  contta^s  into  tttfuudy 
aud  (iftursry^  the  former  differing  nothing  from  gruit*^ 
end  diflinguilhed  front  cpcrc  gifts,  by  being  ypon  con- 
fldcratton. 

t5)  Wood,  p.  165.  Woodcfon,  "tea  45.  vol.  3.  p.  85, 
Wood  U  not  cnrififtcnt,  for  he  makes  covuiuit  to  dlltcr  from 
•Utgaiion,  as  always  afFcifling  two  pcrfons  si^d  nukn  cot^ 
traifl  a  fpecicb  of  rubdivifton  of  eoven:tRt,  vix.  tha:  in  whtck 
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.  This  nicety  of  diilin6iion,  however,  not  feem- 
ing  to  be  abfolutely  neceflary  in  the  common 
courfc  of  life,  I  fliall  proceed,  without  further 
infifting  on  it,  to  delineate  the  order  of  the 
Koman  law  upon  the  fubje£t  of  obligations  and 
contra^,  which  is  Tfno^  rentarkably  clear  and 
n>ethodical  (b). 

Obligationj  fays  the  Roman  lawgtveF,  h  juris 
vinculum  quo  necefsitate  adjirlngimur  alicujus  rei 
folvendce  fecundum  nojira^  clvitatis  jura.  Th6 
word  Jblvendcs  narrows  the  difioition  too  much> 
and  therefore  legal  Avriters  interpret  the  necpflity 
in  general  terms,  that  of  giving  or  doing  fame- 
thing  (7). 

Obligations  were  divided  into  natural,  civil  or , 
inix^di  and  fonjetipies  into  ciyil  aqd  praetorian. 

Obligations  might  arif^  froqi  a  lawful  or  un« 
lawful  a£);,  in  realjty  or  by  fi£lion  of  law,  and 
tlierefore  were  of  four  fpecies. 

Ex  ContraAu.  / 

Qu^i  «x  Contraau.     .  /  ^ 

ExDeUdo. 
Quari  ex  Deli£io. 

FIRST,  OF  OBLIGATIONS, 
EX  CONTRACTU. 

Contra6ls   were  either    nominate    or  innomi- 

•  * 

th^fe  is  a  confideratipn,  yet  afterguards  fays,  CQntradb  maj 
affe£l  one  only. 

(6)  No  man  can  read  the  claffificattqn  of  cpntra£b  m 
Juftinian's  Inftitutes.  without  admiring  the  perfpicaoiu  and 
))eautiful  arrangement. 

(7)  Otherwifc  iimominatc  contradii  would  be  excluded* 
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nate(8).  Nominate  ContraSs  were  fuch  asi had  par- 
ticular form3  of  actions  affigned  to  them  (9),  from 
their  frequency  and  general  intelligibility. 

Tbey  were  Ex  re— Ex  verbis — Ex  Itteris— Ex  confenfu. 
RtaL         VerhaL         Literal*  '      Confenfual. 
Thofe  Ex  re, 
were  fubdivided. 
inio  Mutuum,  Loanftr  C9nfumpti0n. 

Commodatum,         Loan  for  ufe. 
Depofitum,  Depojit. 

Pignus,  Pledge, 

Ex  verbis, 
inU  Stipulationes,  Stlpulatiom. 

Fidejuflbriae  cautioncs,  Sureties. 

Ex  Uteris  J 
admitted  no  fubdividon. 

Ex  confenfu. 

Emptio  &  venditio,  Sale. 

I^ocatio  &  condu£liO|  Hire. 

S^  iotas.  Partner Jhip, 

Mandatum,  Commtjsion. 

Innominate  contrafts,  called  alfo  parts,  were 
fuch  as  being  more  rare,  and  not  of  the  fame 
defined  and  certain  nature,  the  law  had  not  pro- 
vided any  exprcfs  or  peculiar  form  of  action  to 
enforce,  but  had  left  them  open  to  fuch  fuit  as 
Mas  bcu  adapted  to  the  occafion,  which  Mas 
ealjed  an  action  in  prc/cribed  tcrfits,  and  feems  to 

(8)  There  vrzs  another  divifion  of  contra£b  into  bcn^ 
Jidei  iff  Jlricl!  juris. 

(9)  Sec  Fowcl  on  Contrads,  i  vol.  p.  335. 
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have  been  analogous  to  our  a6iion  on  tlie  cafe,  as 
diftinguidied  from  an  a6lion  of  debt,  delhmc, 
cS'c.  ix.  (10). 

Innominate  contra6ls  were  ufually  ranked 
under  four  clafles,  expreffive  of  the  confideration 
on  whicli  they  were  founded,  and  which  was  ncctr 
pecuniary.     1  Do  ut  des.     2  Do  ut facias.     3  Facio 

ut  des.     4  Facio  ut  facias. 

Quafi  contrads  were  implied  obligations  which 
fuppofed  a  previous  agreement.  Of  all  thefe 
Ipecics  of  contrafts  in  their  ordcn 

■ 

OF  NOMINATE  CONTRACTS,  AND  FIRST 
OF  CONTRACTS,  EX  RE. 

Real  contrafts  were  thofe  in  which,  befides 
the  confent  of  the  parties,  the  delivery  of  fome- 
thing  was  required  to  perfefl;  the  obligation. 
They  were  four  in  number.  1  Mutuum.  12  Com- 
modatum.     3  Depojitum.     4  Pignus. 

Mutuum.'] — Was  the  loan  of  confumable  goods, 
of  money,  wine,  corn,  and  other  things  that 
might  be  valued  by  number,  weight  and  meafure, 
and  were  to  be  reftored  only  in  equal  value  and 
quantity,  and  not  the  fame  fpecific  and  identical 
things.  Tlie  abfolute  property  was  transferred  to 
the  borrower,  i.  e.  they  were  lent  for  confumption, 
but  he  was  anfwerable  for  their  value,  and  there- 
fore muft  bear  the  lofs  if  they  were  deftroyed  by 

(ID)  Such  a£lions  ia  prefcribed  terms  were  not  diftin- 
guifbed  by  any  fpecific  names,  but  delineated  by  circuity 
and  periphrafis.  See  Pandects,  19.  $.^5.  •  PoWel  on  Con- 
trails, I  vol.  p.  335. 
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wreck,    pillage,    nfe,    or    other    inevitable   mif- 
fortune  ( II). 

Tbougli  the  fpecific  thing  *a3  not  (o  be  rcftorcd, 
yet  fomething  mull  be  reflorcd  of  the  fame 
nature,  as  well  as  of  the  fame  quantity  antl  value  ; 
urine  could  not  be  returned  for  oil,  or  com  fcff 
wine :  if  it  was,  it  was  not  a  mutuum,  but  an 
exchange — out  a  nominate,  but  an  inDOniinatc 
contract.  To  illuftratc  this  contraA  ftill  further, 
living  animals  could  not  be  the  objeft  of  ^ 
mutuum,  becaufe  equal  numbers  might  be  H 
different  value  The  mutuum  ii  a  contra^  fl 
bon-owing;  it  k  intrinfic  in  its  nature,  thai  it 
fliould  be  gratuitous  without  price  or  reward  ;  if 
they  followed,  it  would  be  changed  into  another 
eontraiS,  that  of  hiring;  yet  by  fpecial  agreement 
there  might  be  intereU  on  it,  but  that  was  forei] 
to  its  nature,  and  <lid  not  Ipring  from  It.  But 
nature  will  be  ftill  better  underftoo<i  by  the 
fcription  of  enumeration,  vi;^,  Commodafum. 

Commodatum.] — Tlie  mutuinn  and  conimoda- 
turn  were  both  coiitrafls  of  borrowing,  both  of 
tlicm  fuppofed  to  be  done  to  oblige  the  friend  m 


'1 


(II)  Sec  Jones  on   Bailments,  p.  49.     Mutuum\%nik 
claflcd  with  bailments,  bccaulc  \hc  ijcntical  thing  was  not 
to  be  reDurcd  to  the  owtter,  but  another  thing  9)'  the  fan 
quantity,  natnre  and  value.     Sir  W.  Junes   definition  \ 
biiilmentfi  being  a  delivery  of  goods  on  condition, 
or  implied,  that  tbcy  (hall  be  rellorcd  by  the  bailee  to  t 
bailor,  or  according  to  hti  diro^ions  as  foon  actbc  purpofr 
o(  the  bailiticnt  be  a«iwqr>d. 


A 


Chap.  XL]  OF  THINGS.  SJl 

neighbour,  and  conveying  or  containing  no  ide& 
of  price  or  reward  in  their  own  nature,  though 
they  might  by  fpecial  agreement ;  but  herein  they 
differed :  The  thing  commodated  was  to  be  re- 
tutned  in  fpecie,  not  merely  in  quantity  aod 
Value,  the  very  fpecific  tiling  was  to  be  return^ 
— it  therefore  muft  be  fomething  that  did  not 
con  fume  in  ufc.  Thus  a  horfe  was  a  proper  fub- 
je6t  of  comraodation  ;  corn,  wine  or  oil,  of  mutua- 
tion.  Mutuum  was  lohn  for  confumption ;  cooir 
inodatum  loanibr  ufe ;  in  the  fonner  the  property 
of  the  individual  thing  was  changed,  though  its 
value  was  returned;  in  th«  other  the  fame  perfoa 
remained  owner,  thougli  the  ufc  was  alienated  for 
a  time  (12). 

The  fixth  title  of  the  thirteenth  book  of  the 
Digefts  fliould  be  read  upon  this  fubjeft:  although 
this  contraft  was  a  grant  without  reward,  by 
which  it  was  diftinguidied  from  letting  to  hire 
and  from  innominate  contrails,  and  was  alio  for 
£1  certain  time,  (by  which  it  was  diftinguiAed 
from  a  pi'ecarium,  or  grant  at  will)  it  induced 

(12)  The  Latin  liuiguage  very  happily  exprefles  the 
fundamental  difference  between  commocktum  and  mutnatutK^ 
which  the  poverty  of  ours  confounds  under  the  vague  ap- 
pellation of  loan  ;  in  the  former  the  borrower  was  obliged  tm 
reftore  the  fame  individual  thing  with  which  he  had  been 
accommodated^  iox  the  temporary  fupply  of  his  wants;  in  the 
latter  it  was*  deftined  for  his  ufe  and  confumption,  and  he 
dlfcharged  this  mutual  engagement  by  fubftituting  the  fame 
fpecific  value,  according  to  a  jufl  eflimation  of  niimber, 
weight  and  ifieafure.    Gibbon,  vol.  4.  p*  33X,  oJUvo^ 
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obligations  lipon  the  lender  which  may  appear 
extraordinan^  fiich  as  making  him  liable  to  an 
aAion,  if  the  thing  lent  had  defe6b  known  to 
the  lender  which  injured  the  property  of  the 
borrower,  as  for  inilance  a  corrupted  veffel  (13); 
or  if  he  recalled  the  loan  before  the  term  expired  : 
and,  on  the  other  hand,  the  borrower  was  fubjed 
to  damages  if  he  employed  the  thing  lent  to  any 
ufe  but  that  fpecific  one  for  which  it  was  borrowed 
(14),  and  to  intereft  if  he  kept  it  beyond  the 
time  limited.  He  muft  Ixrar  all  neceffary  charges 
arifing  from  the  ufe  of  the  thing  lent,  and 
could  not  detain  it  under  a  pretence  or  claim  of 

debtor)- 

And  as  this  contract  was  entirely  for  the  benefit 

of  the  borrower,  he  was  anfwerable  for  the  flighted 
tiegleft ;  if  the  lofs  was  occafioned  by  extra- 
ordinary  accident  he  was  excufed,  but  to  expofc 
the  commodatcd  property  of  another  to  the 
perils  of  a  journey  or  a  voyage,  made  him  evi- 
dently anfwerable  for  the  voluntary  rifque  (16). 

(13)  D.  13.  b.  18.  2. 

(14)  D.  13.  6.  7.  Si  tibi  equum  commodarero  ut  id 
Ytllam  adJuccrcs,  tu  ad  bellum  duxcris,  commodati  to* 
nebris. 

(15)  Code,  4.  4.23.  4. 

(16)  Inft.  3.  15.  2.  Prcpter  maj^trem  vtm^  majorefve  cafus^ 
nan  tetutur^  ji  modo  ?nn  ipftits  culpa  is  cafus  inurvenerit^ 

aitoquij  fi  idy  qu$d  tili  corjimodatum  eji  domsy  ptregre  tecum 
ferre  malmr'tSy  et  vel  h::urju  hojiium  fradonuTftvij  vel  niu^ 
fragio^  amifcr'iSy  dul/ium  nm  cjl^  quin  d:  rcfutuenda  ea  rt 
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Depojiitim.] — Was  a  contraft  by  which  a  thing 
was  committed  to  the  cuftody  of  another,  to  bb 
kept  without  reward,  and  returned  on  demand. 
In  the  two  laft  contrads  the  intereft  of  the  re- 
ceiver was  regarded  principally,  in  this  only  the 
advantage  of  the  perfon  depofiting!  the  thing 
depofited  was  not  to  be  ufed,  another  diilindion 
from  mtit netted  OT  commodated  proiHiTty ;  fraud  and 
unfaithfulnefs  in  the  bailee  were  punifhed  by  aa 
obligation  to  reftore  two-fold  (17).  If  the  thing 
was  depofited  in  a  cabinet,  and  under  lock  and 
key,  without  depofitary's  being  infortned  of  the 
contents,  he  was  only  anfwerable  for  return  of 
the  cabinet  back  as  he  received  it.  If  acquainted 
with  the  particulars  contained,  he  was  anfwerable 
for  every  particular  ( 18).  Tlie  depofitary  was  an- 
fwerable only  for  fraud,  but  grofs  negligence 
would  be  conftrUed  fraud :  the  confervation  (19) 

tenearts ;  Puffindorf  in  vain  endeavours  to  argue  the  con- 
trary. Sir  Wm.  Jones  has  (hewn  in  his  effay  on  bailments, 
that  the  principles  of  our  law  on  this  head  are  the  fame : 
Commodatum  is  one  of  the  five  fpecies  of  bailments,  by 
him  acknowledged;  the  others  are  dipofitum^  pignori  ac* 
ceptum^  locatio  and  mandatum.  With  each  of  thefe  heads 
therefore  the  ftudent  fhould  read  the  correfpondent  parts  of 
that  work  of  elegance,  written  by  that  prodigy  of  parts  and 
inforoiation  Sir  W.  Jones,  attending  particularly  to  the 
great  queftion  of  refponfibility  for  neglefi,  on  which  Mr. 
Juftice  BUckftone  has  faid  little  or  nothing. 

(17)  Dig.  16.  3.  I.   I.         (18)  Ibid.  16.  3,  I.  41. 

(I9)  Our  law  agrees,  according  to  Sir  W.  Jones,  (who 
confutes  Lord  Coke  on  this  fubje£l,)  in  his  eflay  on  bail* 
VOL.  I.  A  A 
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of  the  thing  being  rather  intended  as  a  burthen 
than  a  benefit  to  him,  only  ordinary  care  was  re- 
quired  from  him;  but  a  depofitary  might,  by 
fpecial  agreement,  make  himfelf  more  refponfibic: 
fo  he  might  by  a  fponta'neous  olilcious  offer,  for 
thereby  he  may  prevent  their  being  depofited  with 
a  perfon  of  more  vigilance. 

The  depofitary  was  not  to  ufe  the  thing  de- 
pofited, InfL  4.  1.  6.  he  had  not  even  a  limited 
property  in  it,  as  our  depofitary  has ;  his  poflcrl* 
fion  was  confidered  the  poifeflion  of  the  peifon  dc- 
pofiting.     I  fuj^ofc,  however,    that  common  rea- 

nients,  where  he  divides  neglcft  into  ordimaryj  i.  e.  the 
omiflion  of  the  common  cire  which  a  prudent  man  takes 
of  his  own  concerns  \  gro/sj  the  want  of  that  care  which 
every  man  of  common  fenfe,  bow  inattentive  foever,  takei^ 
of  his  own  concerns;  and  flighty  the  omifiion  of  that  dili- 
gence, which  very  circumfpccl  pcrfons  ufe.  The  civilian? 
diftinguiftied  culpa  into  lata^  levis^  levifsitna. 

Sir  VV.  Jones  obfcrves,  that  it  has  been  faid,  that  culpa^ 
Sy  the  barrennefs  of  the  Latin  language ^  includes,  as  a  ge- 
neric term,  various  degrees  or  fhadcs  of  fault,  which  art 
fometimes  difHnguiflied  by  epithets,  and  fometimes  left 
without  diihnction;  and  that  the  divifions  of  negledl  are 
rather  to  be  looked  fur  in  the  Greek  tranflations,  a  language 
rich  and  flexil'Uy  and  having  terms  expreflive  of  everv 
(hade:  but  he  is  of  opinion  that  the  Greek  jurifts  were  not 
perfectly  acquainted  with  the  niceties  of  their  own  lan- 
guage. With  refpeft  to  the  depofitary,  he  is  even  of  opi-> 
nion,  that  if  he  be  a  carelefs  man,  and  his  charaAer  known 
to  the  dcpofitor,  and  he  takes  no  better  care  of  bis  $%um 
goods^  that  he  is  not  rcfponfiblc  even  for  gro(s  negleA. 
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fon  muil  have  di6iated  an  allowance  to  him  to  ufe 
the  thing  in  a  qualified  manner,  if  it  niuft  hav< 
been  injured  by  total  non-ufe,  as  an  animal  (a 
fporting  dog  for  inftance)  for  want  of  exercife 
and  praAice;  but  clothes  were  not  to  be  worn. 
Querse,  as  to  books. 

Under  depofits  the  civil  law  confiders  depofits 
pendente  lite,  and  gaming  depofits;  the  former  it 
terms fequejir at  ions ;  apudfequejirem  deponitur  cum 
nliqua  res  in  contrcroerjiam  deducitur  (20).  Play- 
ing for  money,  and  depofiting  the  ftake,  was  al- 
lowable, where  the  game  was  of  a  noble  kind, 
fuch  as  a  trial  of  ftrength  or  agility  in  the  courfe 
or  the  palaeftra;  but  if  the  wager  or  bet  regarded 
not  fome  exercife  honoured  by  public  eftimation, 
and  ufeful  in  the  fchool  of  war,  gaming  was  dif- 
allowed,  and  all  fecurities  for  the  fame  avoided ; 
or  if  the  money  wds  paid,  it  was  recoverable 
again,  with  one  exception  of  allowance  to  the 
higher  orders,  to  play  for  fmall  fums.  Adjbigulos 
congreffits  unum  numifma  feu  Jblidum  deponere. 
Code,  lib.  3.  tit.  43. 

Pigniisi — As  the  civil  law  did  not  diftinguifli 
(in  delivering  its  rules  and  principles)  between 
mortgages  of  land  atid  mortgages  of  goods,  and 
confidered  both  under  the  head  of  con  trad;  ia 
var)'ing  from  that  order,  and  confidering  the  for- 

(2o)  D.  i6.  3.  17.  The  fequefter,  like  si  receiver  or  ad*: 
tniniftrator,  pen.  lit.  wis  to  preferre  the  thing  fafe,  to  feU 
pcriihable  goods,  and  to  allow  the  party  alimeqtf  and  ibme- 
times  cofts  to  carry  on  the  fuit. 

A  il  fl 
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iner  under  eftates  upon  condition,  I  have  ne-* 
ceflarily  exhaufted  mod  of  the  material  regula- 
tions applicilble  alfo  to  the  latter:  fuch  as  re- 
demption,  priority,  fcc.  &c.  As  our  law,  how- 
ever, clearly  makes  the  diftindion,  calling  the 
latter  pledges  or  pawns,  I  will  not  pafs  them 
unnoticed  in  the  fpot  afligned  to  both  by  the 
civil  law,  but  fhall  confine  myfelf  chiefly  to 
the  degree  of  care  required  from  the  pawnee, 
and  the  extent  of  his  power  as  to  ufing  the 
pledge. 

•  The   mutuum  and  commodatum  were  for    the 
fake  of  the  receiver  only,  and  the  depofitnm  for 
cuftody  and  advantage  merely  of  the  perfon  dc- 
pofiting,  but  the  pignus  or  pledge  was  for  the 
advantage  both  of  creditor  and  debtor ;    from 
the  pawnee  therefore  ordinary  care  was  required 
in  the  keeping    of  the  pledge  (21),    fomething 
more  than    that    ufually  exercifed    by   men     in 
general  about  their  private  affairs,  whatever  may 
be  the  caution  of    certain    more  prudent   indi- 
viduals.    If  therefore  the  pledge  was  ftolen,  not 
only  the   debt   was   diflblvcd,    but    the  pawnee 
was  alfo  anfwerable  in  damages:  but  if  it  was 
taken  by  violence,  as  by  open  robb-^ry,  the  cre- 
ditor did  not  lofe  his  debt,  nor  Mas  he  anfwcr- 
aWe  for  the  value,  unlefs  it  had  been  exprefsly 
ftipulated  between  the  parties,    that  the  lofs  of 
the  pledge  fliould  diflblve  the  debt  (82). 

(it)  Sir  W.  Jones  again  proves  this  to  be  the  rule  of 
our  law  in  oppofltion  to  Lord  Coke. 
;  2  z )  Code,  lib«  4.  tit.  24.  d^  figntratltia  0SHnu.  CreJ&ttf 
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The  pawnee  might  ufe  the  goods,  if  the  ufing 
vas  attended  with  no  prejudice,  or  rather  if  it 
was  neceffary,  as  the  milking  of  a  cow,  but  the 
benefit  or  value  of  the  milk,  or  fach  like  pro- 
duce of  the  ufer,  refulted  to  the  pawner  (23),  As 
in  immoveables  fo  in  moveables,  if  payment  wai.. 
not  made  of  the  principal  debt  within  a  certain 
time,  the  creditor  might  alienate  and  fell  thefame. 
The  perfon  was  not  difcharged  by  the  pledge  given 
if  it  did  not  anfwer  the  debt ;  if  the  debt  exceeded 
the  value  of  the  pawn,  an  adion  might  be  brought 
for  the  remainder  ;  and  if  the  pledge  was  evifted, 
th«  pawnee  became  perfonally  liable  to  the  credi- 
tor in  damages. 

CONTRACTS  EX  VERBIS. 

Stipulaiions.] — Thefe     were    folemn    proniifes 

confimed   by   certain   folemn    and  fet   form   of 

words,  by  queftion  and  anfwer,  fuch  as Jpi^ndes? 

fpondeo  ;  promittis  ?  promitto.     If  the  promifer  to 

pignora^  quafortuitis  cafihui  interciderint  (in  quibus  aggrfjffii* 
ra  latronum)  prajlare  non  compellitur^  nee  a  petitiom  deUti 
fubmovetur^  niji  inter  eontrahentes  placuerit^  ut  amijjia  pig'- 
norum  liher^t  dibitorem.  Sir  W.  Jones  (hews  the  ufage  of 
modern  Conftantinople  to  be  the  fame. 

(23)  If  pawnee  lofe  goods  without  any  default  in  him^ 
it  iball  be  the  lo(s  of  the  owner,  but  if  ufing  be  no  pre- 
judice to  the  goods,  he  may  ufe  them,  Salk.  522.  The 
inftance  of  milk  is  put,  Owen,  124.  but  by  our  law  the 
milk  or  produce,  as  calves,  &c.  &c,  would  beloni;  to  the 
pawnee. 

A  ▲  3 
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tromttis  hacl  ^nfwered  Jpowieo,  it  would  have  been 
snvjtlid ;  they  conveyed  the  idea  of  a  firm  and 
irrevocable  contra6l,  and  tlieir  chjeGt  vrzs  to 
fiiiUin  the  validity  of  a  gratuitous  promife,  or 
pronvife  without  confideration,  which  for  that 
very  reafon  required  the  moil  cautious  and  deli- 
berate con  fen  t.  The  quefiioner  was  the  (lipula- 
tor  or  creditor,  the  promifer  was  tlie  debtor,  and 
thus  it  was  that  in  this  one  cafe  the  rule  of  the 
civil  law  €J^  nudo  pa8o  non  oritur  actio^  feems  to 
be  infringed,  or  to  fpeak  more  properly,  where 
the  contraft  was  made  by  this  folemn  form  of 
words,  it  was  not  a  fjudum  paBum,  although  with* 
out  coufidcration  (24). 

Under  this  head  of  fiipulation,    much    ufeful 

(24)  Ex  nudo  pa£io  non  oritur  aSlio  is  the  rule  of  the 
civil  law,  as  well  as  of  ours ;  but  the  meaning  of  mrn-^ 
dum  fa£ti^m  is  very  different  in  the  two  laws.  With 
them  a  verbal  agreement,  if  attended  with  a  certain 
folemn  form  of  words,  and  then  called  a  ftipulation,  was 
valid,  though  without  confideration,  and  not  nudum  pactum. 
With  us  all  verbal  agrceoients,  without  confideration,  arc 
invalid,  and  nuda  paSIa. 

With  them  agreements,  though  in  writing,  at  leaft  until 
ratified  by  time,  did  not  import  a  confideration*  and  even 
though  they  adlualjy  cxprefTed  one,  it  might  be  difputed  during 
that  time.  With  us  deeds  import  a  confideration,  but 
writings  of  a  lefs  folemn  nature  do  not,  unlefs  negotiable  af 
law,  and  the  intcrefb  of  third  pcrfons  concerned ;  they  maiy 
be  evidence  of  the  agreement,  or  intent  of  the  parties, 
but  not  conclufive  evic^ence  of  fufficient  coniidcratiQB, 
Sec  Rann  and  Hughes,  7.  Term  Reports,  350. 

\ 
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information  refpcfting    contrads   in   general    il 
to  be  collefted  from  the  civil  law  (25)  ;  every 
flipulation  was  to  be  performed  fimply,  or  at  a 
tlay  certain,    the   clay  was  added   for  the  fake 
of  the  promifer  not  of  the  ftipulator,  the  whole 
clay  therefore  was  allowed  him  for  payment  (26). 
A  grant  nominally  for  life,  as  of  an  annuity, 
was  conftrued  by  metaplnfical  fubfcilty  to  be  per- 
petual, and  yet  this  ridiculous  rigour  was  rendered 
null  by  the  aid  of  fiction.     If  place  or  time  M'erc 
added  for  the  fake  of  the  creditor,  he  was  not 
obliged   to  accept  payment  but  at  the  place  or 
time  agreed  (27) ;    every  thing  which  could  be 
made  the  fubjeci  of  property  might  be  the  fub- 
ject  of  (lipulation  ;    but  madmen,  deaf  and  dumb, 
prodigals    and    minoi-s,     could    not   enter    into 
this  contraft;  a  man  could  not  promife  for  the 
aft  of  another,  except  under  a  penalty,  but  he 
might  promife  that  he  would  caiife  another  to  do 
a  certain  thing.     If  an  impoffiblc  gonditioa  was 

(25)  As  with  us,  rent  is  not  due  till  the  laft  moment  of 
the  day. 

(26)  This  very  odd  rule  arofe  from  this  fubtUty,  much 
more  refembling  the  fcholaftic  (jpiAoTity  of  the  middk 
ages  than  the  ftrong  good  fenfe  of  ancient  Rome^  natu^ 
raUa  nen  pejfunt  tollere  civilian  Umpus  iji  ntturaUy  Migg* 
tio  civile  quiddantn  erg9  tenpus  non  $Jl  modus  ulUmUe  ^tff" 
gathnis :  but  the  heir  got  rid  of  the  annuity  t>y  a  finppofed 
and  imaginary  releafe  from  the  ftipulator. 

U7)  Dig.  41,  1.  Tt.  2. 
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added  to  the  obligation  it  was  null,  and  a  fimple 
obligation  arofe,  tbe  performance  of  which  n\.ight 
be  inftantly  demanded  (28). 

A  contraft  by  ftipulation  to  be  executed  af- 
ter the  deaths  of  the  parties,  (before  the  time 
of  Juftiniaii)  was  not  valid  :  becaufe  an  obligation 
could  not  begin  from  the  heir,  nor  could  a  man 
bind  his  heir  without  binding  himfelf,  from  their 
imaginary  unity. 

Under  the  title  of  ftipulations  the  civil  law 
has  alfo  treated  of  contracts  contrary  to  good 
morals  or  fouisd  policy,    which   are  all  thereby 

avoided  (29). 

It  mu(l  be  noted,  that  the  forms  of  ftipulation 
were  aboliihed  by  the  Leontine  Conftitutions, 
and  that  long  before  pnetorian  relaxation    and 

(28)  Our  law  diftinguifhes  between  conditions  prece^ 
dent  and  Aibfequent,  and  between  conditions  poiBble  and 
impoflible  at  the  time  of  the  making:  fo,  if  the  undertaker 
neglciEled  to  weigh  his  own  (Irength,  or  alone  knew  the 
impofTibility,  he  is  anfwerable  in  damages. 

(29)  PaSa  quae  contra  leges,  conftitutionefque,  vel 
contra  bonos  mores  nullam  vim  habere,  indubitati  juris  eft. 
Code,  lib.  2.  tit.  3.  6. 

Quod  turpi  ex  caufa  promiflfum  eft  non  valet.  Inft. 
lib.  3.  20.  23.  but  fuppofe  the  money  paid,  »bi  Uf  dantls 
U  accipientis  turpltudo  virfatur  repeti  non  p^Ufty  uhifolius 
accipientis  potejl  \  fed  quod  mtrttrici  datur^  repeti  non  potefi^ 
non  iiilm  turpitur  accipit ;  a  ftrange  pofition.  See.  Dig.  lib. 
12.  tit.  51. 

How  far  a  particcps  criminis  would  be  relieved,  fee  Dig* 
lib.  12.  tit.  51.1.3.4. 
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legal  ingenuity  were  combined  to  put  all  equi- 
table agreements  upon  as  firm  and  folid  a 
ground.  Thefe  ftipulations  had  been  four-fold, 
judicial^  as  when  fecurity  was  ordered  to  be  given 
againfl  fraud  ;  prcetorian^  as  when  fecurity  was 
demanded  de  damno  infedo ;  conventioiaU  by  the 
agreement  of  the  parties;  and  common^  for  the 
fecurity  of  a  minora 

Surt^iies.l — Others  frequently  bound  tbemfelve« 
for  the  man  who  promifed,  and  thefe  furelies 
were  called  ^d^  jujforcs.  They  might  be  re- 
ceived in  all  obligations  whatfoever,  and  they 
bound  not  only  themfelves  but  their  heirs,  even 
without  exprefs  mention  (30)  ;  fuch  was  the 
cafe,  fays  Wood,  in  all  contrails,  whether  pro- 
per or  improper,  and  all  the  fureties  were  bound 
feyerally,  although  not  fp  exprefsly  f|)ecified« 
The  fide  julfor  had  the  advantages  called  be- 
neficium  ordinls,  by  which  he  could  force  the 
creditor  firft  to  fue  the  principal,  and  benejicium 
cedendarum  aBionumj    that  of  obliging  the   cre- 

(33)  No  fo  with  us  as  to  the  heir,  but  the  executor  is 
bound  without  exprefs  mention. 

The  fecurities  taken  in  the  court  of  admiralty  !n  the 
nature  of  bail,  are  ftipulations  and  fide  juflery  cautiops, 
and  fo  called.  A  prohibition  would  go  if  that  coiAt 
took  a  recognizance,  it  not  being  a  court  of  record  ;  there 
were  great  contefts  on  this  fubjed):  formerly.  See  Zouch, 
Qodplphin,  and  2  Lord  Raymond,  1285.  Thefe  ftipula- 
tions have  no  priprify  before  fpecialty  debts,  nor  do  they 
affe£l  lands. 
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ditor  to  alTij^n  to  him  on  being  paid,  to  en- 
able him  to  fue  a  fellow  fiiretv.  Minors  ronld 
iiot  be  fiirctits  nor  foldiers  (31 )  ;  nor  women  by 
the /enaftfs  con ful turn  rc!lci(nium. 

Smety  niioht  \t\y  bcfoic  aflion  brought  (32)  ; 
iffiirety  M-as  in  peril,  he  mi^jht  fue  before  trrni 
of  payment,  to  be  inrlcmnified  or  difchargcd  ( 3.*3)  ; 
if  no  perfonal  ffcinity  could  be  had,  creditor 
might  have  a  Juratory  caution  from  his  debtor. 

CONTRAC  TS  EX  UTERIS. 

The  contract  by  writing  was  called  litcrarum 
obltgalio ;  thcfe  written  contracts  after  a  certain 
tinie,  if  they  expreficd  their  caufe  or  confulcralion, 
flopped  the  mouth  of  the  contra6lor  from  denying 
his  debt  or  obligation,  even  fupj>ofmg  he  had 
not  received  that  which  he  thereby  acknowledged 
to  have  been  to  him  paid  or  delivered  (34)  :  with- 
in two  years,  however,  the  debtor  was  not 
barred  from  pleading  that  the  money  was  never 
paid,  or  goods  delivered,  and  throwing  the  proof 
upon  the  creditor. 

A  fiipulation,  after  being  made  in  folemn  form 
pf  words,  might  be  reduced  to  writing. 

(31  j  Sse  Code  4.  65.  31. 

(32)  Dig.  17.  I.  10.  II. 

(33)  ^ig-  ^7-  I- 38-  I. 

(34)  As  with  us,  want  of  confideration  cannot  be  averred 
by  the  obligor  of  a  bond  againft  the  obligee,  noi  hj  cbf 
iHAkcT  of  a  note  againft  the  indorfec. 
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CONTRACTS  BY  CONSENT  (35). 

Confent  alone  (without  any  thing  delivered 
as  in  contratls  e.v  re,  or  Ibkmn  form  of  words 
^s  in  contrafts  ex  verbis^  or  writing  as  in  con- 
trads^.r  Uteris)  may  make  a  perfe^  contraft  (3(5). 
It  is  divided  into  four  branches:  1.  E^nptio 
^'  vendicio,  the  contraft  of  I'ale.  2.  IfOcatio  Sg 
conduBiOj  the  contract  of  hiring  and  letting  to 
hire.  3.  Societas^  or  partnerfliip.  4.  Maiidatum^ 
or  commiflion. 

CantraQ  of  Sale.l — By  the  civil  law,  all  con- 
tra6ls  of  fale  were  good  without  writing,  to 
whatever  value  they  extended  (3/).     The  Infti- 

(35)  The  wide  and  various  rul:je£l  of  contraAs  by  con- 
fent is  fpread  over  four  books  (from  ijtb  to  'loth) 
of  the  Pandedts,  and  is  one  of  the  parts  beft  deferv* 
ing  the  attention  of  the  Englifli  ftudent.  Gibbon,  vol.  4* 
p.  330.  ofiavo. 

(36)  This  does  not  mean  confent  without  confideration^ 
'IhJt  confent  without  the  requifites  mentioned  in  the  pre- 
ceding fpecies  of  contradst  This  contra^  might  he 
made  between  perfens,  though  iibfent,  by  letter  %  or  through 
intervention  of  others :  ftipulations  required  the  prefence 
of  both  pahies. 

(37)  Uur  ftatute  of  frauds  has  made  the  law  with  us 
vtty  different ;  it  enads,  that  no  contract  for  the  fale  of 
goods,  wares,  or  merchandifes,  for  the  price  of  loA  and 
upwards,  {hall  be  good,  except  the  buyer  (hall  accept  and 
actually  receive  part  of  the  goods  fo  fold,  or  give  earneft  tp 
)>ind  the  bargain  or  in  part  payment,  or  unlefs  fome  note  or 
fnemorandiim  in  writing  be  made  and  figned  by  the  parties^ 
QX  their  lawful  agents. 
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tutes  begin  their  precepts  on  this  contract 
by  declaring  that  it  is  perfecl  as  foon  as  the  price 
of  the  thing  is  agreed  upon  (38)  ;  and  there  not 
only  ought  to  be  a  price,  but  a  certain  price, 
which  Juftinian  ordained  fhould  be  confidered 
as  containing  fiiiTicicnt  certainty,  if  the  agree- 
ment was,  that  the  thing  flioiild  be  fold  at  a 
price  to  be  fixed  by  a  tliird  perfon ;  if  the 
price  was  fixed,  the  buyer  might  have  the 
aftion  ex  empto  againft  the  feller  for  delivery 
of  the  goods,  the  feller  an  action  ex  vendii^ 
for  the  price,  though  no  writing  or  earncft  (39)  ; 
not  fo  if  no  price  was  fixed,  and  therefore 
the  Inftitutes  fay,  3.  24.  1.  at  the  end  of  the 
fedion,  de  emptione  pura^  &c.  &c.  Nulla  empiio 
Jim  prctio  ejfc  poteji.  But  if  the  goods  trere  de- 
livered without  price  fixed,  the  price  might  be 
fettled  by  teftimony  of  their  value,  and  in  fuch 
cafe  the  fmalleft  value  was  adopted. 

(38)  Read  upon  this  whole  contra£t  the  twenty-fourth 
title  of  the  third  book  of  the  Inftitutes  pajjim ;  the  title  is, 
De  emptione  is^  venditione. 

(39J  Befidcs  the  a£lions  ex  empto  Of  vendito^  there  were 
four  pratorian  adions  applicable  to  this  contrail :  Red^ 
bibitory^  to  compel  feller  who  did  not  difcover  faults  in 
the  fubjefl  matter  to  the  buyer,  to  take  the  goods  again^ 
and  for  damages,  ^anto  Minoris^  for  reduction  of  pricc^ 
when  both  ignorant  of  the  fault.  On  the  cafe.,  for  knetvijh 
concealment.  Ejlimatory^  when  the  goods  fold  for  more 
than  their  value,  from  falfe  commendation  or  puffing  ;  a  {a4 
reftraint  upon  Roman  ^u^ioneers. 
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But  thefe  rules  refpefting  the  perfection  of  this 
contra6l,  were  altered  by  Juftinian  when  the  con- 
tracl  was  in  writing ;  there  was  no  obligation  to 
'put  it  in  writing, — writing  was  not  eflential,  but 
if  infifted  on  by  the  caution  or  jealoufy  of  the 
parties,  it  muft  be  attended  with  certaiti  folemni- 
ties  to  obtain  the  Jidem  in/irumentorum  (40).  The 
inftruments  of  fale  were  to  be  written  by  the 
contrading  parties,  or  at  lead  figned  by  them ; 
and  without  thefe  precautions,  or  if  they  were 
drawn  by  a  public  notary  (tabellione)  if  any  the 
fmalleft  formality  was  omitted,  they  might  re- 
cede from  their  bargain  with  impunity,  unlefs 
arrha  or  earned  had  been  given.  Though  earneft 
did  not  conftitute  the  contrail,  but  ferved  only 
as  proof  of  it,  and  though  without  it,  as  we  have 
faid,  the  contraft  was  complete,  and  rights  of 
aftion  vefted,  yet  it  did  fubje6l  the  buyer,  if  he 
receded  from  his  bargain,  to  the  lofs  of  that 
eanieft(4l),  and  the  feller  to  damages  in  double 
its  value. 

» 

(40)  See  Code,  1.  4.  tit.  21.  Di  fide  inJlruTneniorum^ 
a  title  very  worthy  of  perufaU  C.  12^  ^^^  ''» fcriptis 
fUri  placutt  nm  aliter  vires  haben  fancimus  nifij  &c.  &c. 

(41)  Sir  W.  Blackftone  reprefents  our  law  as  differing, 
and  f23rs  the  property  is  abfolutely  bound  by  the  earneft, 
amongft  us.  Mr.  Chriftian  thinks  otherwife  (and  quotes 
I  Salk.  113.)  fo  does  Mr.  Juftice  Buller.  And  undoubt- 
edly they  are  right,  if  Mr.  Blackftone  meant  that  the 
property  was  transferred,  which  I  do  not  conceive  he 
could.    Earneft  has  the  fame  effe^  with  us,  which  fixing 
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The  Roman  lawyers  were  much  divided  on  the 
que&wtif  whether  the  price  muft  always  confift  of 
money,  or  whether  it  might  not  be  compo(ed  of 
etlier  commodities; — in  other  words,  whether 
eammutation  was  or  was  not  a  fpecies  of  contrad 
feparate  ffoin  vendition.  The  Proculefans  and 
Sabinians,  two  great  parties  at  the  Roman  bar, 
(whole  great  ground  of  contell  feems  to  have 
refembled  one  not  unknown  to  modem  times, 
viz.  whether  equitable  conftru^tion  and  pnttorian 
laxity  ihould  encroach  in  the  legal  forum  oo  the 
rigid  lines  of  ftri6t  law)  efpoufed  different  fides 
of  this  agitated  queftiou.  The  diftin&ion  was 
confidered  by  the  Proculeiaas  as  important^  bc- 
caufe  ditfcrent  rules  were  applicable  to  /ale  and  to 
exchange,  m  determining,  for  inftance,  vchen  the 
property  vefted,  and  who  fhould  be  liable  to  in- 
tervenino:  lois  between  the  contraft  and  the  de- 
liyer}\  Tlicir  opinion  prevailed,  and  received 
the  fanction  of  the  Imperial  court  (42). 

the  price  had  in  the  civil  law  :  it  binds  the  bargain,  fo  thai 
the  vendee  has  a  right  to  the  delivery  of  the  goods,  on  de- 
mand within  a  rcafonable  time.  But  both  by  the  civil  law 
and  ours,  the  property  is  in  the  feller  till  delivery,  f«i  nsm^ 
dum  rem  emptcri  tradidity  edhue  iffe  dominus  eft^  {ay  the  Infti- 
tutes.     Lib.  3.  tit,  24,  fee.  3. 

(42)  Law}Tr5,  in  all  periods,  have  been  oftentKioos  of 
difplaying  claiEc  tafte,  though  the  reft  of  cbe  world  hai 
not  in  general  acknowledged  much  conaedicm  belwpcen  law 
aod  Belles  Lettres.  Even  the  grave  Littleton,  as  Loi4 
Coke  iaysy  qu9t€th  verfts  3  but  perhaps  oone  but  the  Romai 
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The  Inftitutes,  in  the  next  place,  treat  of  the 
rifk  or  profit  between  the  time  of  the  contract 
made  and  delivery  of  the  fubjecl(43);  the  mo- 
ment the^iricc  w  as  fixed,  tlie  rifle  refted  on  the 
buyer;  and  he  became  liable  to  all  accidents, 
which  happened  without  the  fraiul  or  fault  of  the 
feller,  unlcfi  the  feller  efpecially  took  the  rifk 
upon  himfelf,  or  nnlcfs  the  lofs  was  occafioned  by 
his  improper  delay  of  delivery  (44).  The  feller 
in  his  turn  was  oblii^ed  to  alfjgn  over  all  rights 
of  aflion  exifting  in  him  to  the  buyer,  to  com* 
penfate  his  riflv  and  aid  his  claims., 

Inadequacy  of  price  was  no  caufe  for  annulling 
tlie  contraft,  (as  it  is  in  our  courts  if  the  bargain 
b^  plainly  iniquitous),  but  the  civil  law,  with 
Tefpe6t  to  immoveables  at  leall,  fixed  the  term  of 
that  inadequacy  which   fhould  defeat  the    con* 

lawyers  ever  quoted  them  as  legal  authorities.  The  Pro* 
culeians  and  Sabinians,  in  the  controverly  mentioned  abovey 
appealed  to  Homer;  and  Juftinian  in  his  Inftitutes,  and 
Paulus  in  the  Pandect??,  have  gravely  introduced  their  quo- 
tations from  the  Iliad  and  the  Odyfley. 

(43)  Inftitutes,  lib.  3.  tit.  24.  Tec.  3.  Je  periculo  et  cem- 
mod9  ret  venditit, 

{44)  I  (hould  recommend  to  the  ftudent  to  compare  here, 
with  the  tenets  of  the  civil  law,  the  cafes  colle<Sled  by  Air. 
Jufticc  Buller,  in  treating  of  the  action  of  trover.  Such 
as  Colfton  and  Woolfton,  &c.  &c.  The  buyer  with  us 
appears  not  to  be  liable  to  the  rifk,  until  he  aaually  gets 
pofieffion,  or  die  goods  be  delivered  to  a  carrier  or  convey* 
ance  chofen  by  himfelf. 
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traft,  viz.  half  the  real  value.  Circumvention, 
fliercfore,  in  all  cafes,  at  leaft  to  half  the  valtie, 
it  feems  to  have  allowed,  (mirabile  diSu)^  whereas 
our  law,  and  the  law  of  reafon,  wouldi  confider 
the  nature  of  the  tranfa^lion,  and  not  authenti- 
cate partial  fraud  ;  but  on  the  other  hand,  it  de- 
mands a  manifeft  preference  to  our  fyftem,  in 
obliging  the  feller  not  only  to  warrant  the  title, 
but  to  warrant  the  goodnefs  of  the  commodity. 
He  was  obliged,  if  he  widied  his  bargain  to  (land, 
to  explain  every  fault  within  his  knowledge  (43) 
to  the  buyer,  or  elfe  there  was  an  implied  war- 
ranty of  their  good  quality :  whereas  with  us  the 
maxim  is  cdvent  emptor,  and  if  the  feller  docs  not 
difguife,  or  mifreprefent,  his  filence  does  not 
mjikc  him  refponfible  ;  he  muft  expreftly  yrzmnt 
to  fubjefl  himfeif  to  refponfibility  (46). 

The  feller  fcenis  to  have  had  an  advantage  not 
given  \ry  our  laws,  that  of  intereft  on  the  payment 
if  delayed  (47),  and  on  the  other  hand,  the  buyer 
wa?>  privileged   in   being  entitled  to  damages  for 

(45)  Dig.  lib.  2T.  tit.  i.  c.  I.  f.  I. 

(46)  It  is  very  extraordinary  that  thefe  codes  fliould  have- 
each  of  them  adopted  in  its  turn  maxims  feemingly  the 
iDoft  inequitable;  with  refpect  to  one  article,  viz.  borfis^ 
it  fccms  to  be  now  agreed,  that  with  us  a  found  price  im* 
plies  found  goods ;  in  the  name  of  reafon  why  (hould  n<X 
the  maxim  be  univerfal  f 

(47)  It  has  been  propofcd  to  make  {hap  debts  bear  to- 
tercff. 
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evidion,    even  though   the  fale   was  in   market 
overt  (48). 

Some  fpeclal  covenants,  ufual  at  Rome,  deferve 
nonce ;  it  was  fomctimes  covenanted,  that  at  any 
time,  befoni  a  certain  fixed  day,  the  feller  might 
contraQ;  with  any  other  perfon  who  would  offer 
a  better  price,  which  covenant  was  called  addiSio 
in  diem  ;  or  that  if  the  price  was  not  paid  before 
a  certain  day,  the  bargain  fhould  be  void,  an 
agreement  called  paBum  commiffbrium ;  or  that 
the  feller  fhould  have  a  preference  in  repurchafe, 
if  the  buyer  grew  tired  of  his  bargain,  a  referva- 
tion  called  jwi  retraBus  (49). 

Some  regulations  alfo  of  a  political  nature 
refpeding  this  contraft  are  worthy  of  attention : 
Monopolies  were  flriftly  prohibited;  the  farmer 
was  fometimes  obliged  to  bring  his  corn  to  mar- 
ket, the  price  of  commodities  might  be  fixed  by 
the  magiftrate,  and  combinations  to  enhance  the 
price  of  wutk  were  puniflied  wth  feverity,  ordi- 
nances not  negledted  by  our  ilatute  law  (50). 

(4^)  D.  i8.  6.  19.         (49)  D.  18.  tit.  2.  3.  and  5. 

(50)  With  the  price  of  commodities,  our  laws  howcvtf 
have  meddled  very  fparingly,  nor  atki  I  fo  little  acquainted 
with  writers  on  political  economy,  not  to  be  attached  to 
thofe  who  condemn  forcing  by  bounties,  or  (hirbing  by  pro« 
hibitions  ;  yet  though  the  doctrine  in  general  may  be  tnie^ 
^t  the  market  fhould  always  be  left  to  find  its  own  Fevel, 
yet  I  will  not  fay  that  they  arc  never  to  bow  to  circum- 
flances ;  I  will  not  fay,  that  when  a  neighbouring  nation 
fixed  an  ultimatum  to  the  price  of  provifions,  they  might 

vol..   I.  B    B 
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It  18  under  this  head  that  the  civil  law  con- 
iiders  thofe  reftraints  on  purchafe,  which,  in  com- 
pliance with  the  mode  of  our  law,  I  arranged 
under  Title  by  Alienation.  Thus  the  prohibition 
as  to  things  facred  and  public,  to  eflatea  under 
fubftitution  or  entail,  to  the  fundus  dotalis^  and 
as  to  alien  purchafers,  are  enumerated  under  this 
contrad:  in  the  Pande^ls  and  Code;  and  the 
conveying  (51)  of  arms  and  contraband  goodt 
to  enemies,  is  alfo  fpecially  prohibited  iu  the 
latter. 

Though  the  civil  law  was  minute  in  its  regu- 
lations of  trade,  it  did  not  pay  honour  to  the 
commercial  fyilem,  as  appears  from  Code  lib.  4. 
tit.  63.    de  commaxiis  ct  mercatoribus.     In  its 

not  have  been  for  the  moment  wife;  netr  would  I  venture 
to  pronounce  that  a  temporary  legal  reffraint  or  ultimatum 
to  the  price  of  lands  in  this  kingdom^  viz.  that  it  (bould 
never  exceed  a  certain  proportion  of  the  profits  of  the 
ground,  and  thereby  give  to  the  terre-tenant  the  encourage- 
ment which  political  economy  requires,  would  be  alto- 
gether a  wild  idea.  But  perhaps  it  is  too  adventurous  for 
laws  to  meddle  with  that  which  time  and  reafon,  and  the 
real  intereft  of  the  head  landlord  will  probably  cure,  unleis 
the  ignorant  impatience  of  the  tenant  prevent  it. 

(5O  i^ig-  i8-  X.  34.  X  and  2. 

Code  4.  51.  7.  Holland,  in  the  excefs  of  commerciai 
avidity,  while  it  embraced  with  eagernefs  moft  of  the  pro# 
vifions  of  the  Roman  Uw,  rejected  this ;  and  the  Duteh,  at 
the  (lege  of  their  own  towns,  have  ligal/y  fupplied  the 
enemy  with  ammunition.  Groenweg.  dc  legibus  abrpgatif* 
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third  fedion  it  is  faid,  nebiliores  futtalibus  et  ho* 
nofum  luce  confpicuos^  et  patrimonio  ditiaresj  mer- 
cimonium  exercere  prohibemusj  ut  inter  plebeios  et 
negociatores  facUius  Jit  emendi  xiendendive  commer'" 
cium.  Unlefii  perhaps  it  be  faid,  that  this  was  to 
prevent  the  fmaller  traders  from  being  over- 
powered. A  comparifon  between  the  contra^  of 
exchange,  and  the  contra6i;  of  fale,  will  elucidate 
the  meaning  of  contrad  by  confent  in  the  Ro* 
man  law.  Exchange  was  not  perfcded  by  bare 
confent f  a6tual  permutation  mud  take  place  before 
the  contrail  was  perfeft,  from  an  agreement  to 
exchange  no  adion  arofe,  nor  could  the  rifk  be 
transferred  from  one  to  another  before  a6lual 
pernmtation,  fo  that  the  diftindion  between  thefe 
contra6ls  was  far  from  being  nominal. 

Under  the  head  of  exchange  (52),  or  commuta- 
tion, Wood  drags  in  money,  exchange,  and  bank- 
ing. Bankers  there  were  at  Rome  called  NummU" 
larii  et  Argentarii,  but  how  far  they  refembled 
modern  bankers  it  would  not  be  eafy  to  afcertain. 
They  feem  to  have  been  alfo  notaries  public,  and 
with  them  mortgages  and  other  transfers  of  pro- 
perty were  regiftered.  As  to  bills  of  exciiange, 
they  are  generally  held  to  be  of  modern  inven- 
tion; and  Mr.  Blackftone  traces  the  origin  of 
paper  credit  to  Cliina,  about  the  thirteenth  cen- 

(52)  Ayliffe  feems  to  conceire  that  a  tranfaction  men* 
tioned  Dig.  X4«  b.  J  6.  rcfembl^  a  Ton's  drawing  a  bUlupoa 
hx9  fiithcr. 


372  OF  THE  RIGHTS  [Book  II. 

tury  ;  cambium  exchange  comes  from  an  obfoletc 
word  camhxo  per mu to.. 

ContraS  of  hiring.'] — ^The  civil  law  al^-ays  af- 
fefting  extreipe  accuracy  in  treating  of  contra6is« 
labours  to  draw  exaA  limits  between  the  contrac^t 
of  hiring,  and  the  contraft  of  fale  :  the  boundary 
may  be  fometimes  nice,  and  the  diftinction  neccf- 
lary :  they  agree  in  this,  that  as  the  former  con- 
traft  is  complete  by  fettling  the  price,  fo  is  the 
latter  by  fixing  the  hire ;  and  the  hirer  or  cou" 
duBor  is  immediately  entitled  to  his  action  con- 
duQiy  as  the  locator  or  letter  to  hire  is  to  his  afiio 
locati.  They  agree  alfo  in  not  requiring  any 
folemn  form  of  words,  in  the  contraft  being  reci- 
procal, and  in  the  price  or  hire  not  being  |.uyal)lc 
if  eviftion  in  limine:  they  diiFcr  in  this,  that  in 
bargain  and  fale,  the  contingent  hazard  falls  on 
the  buyer ;  in  hiring  and  letting  to  hire  on  tlic 
letter  or  locator^  unlcfs  the  contrary  be  agreed  on, 
or  the  hirer  be  in  fault. 

Hiring  might  be  either  hiring  of  property,  a> 
of  land  (XX  cattle,  or  hiring  of  labour  or  (kill ;  of 
the  labour  of  a  workman  or  (kill  of  a  phyfician  : 
of  the  hire  of  immoveable  property,  we  have 
treated  under  the  head  of  Leafes ;  of  the  hire  «>f 
moveables  I  (liall  here  treat  as  far  as  refj)ects  the 
care  and  diligence  required  in  the  hirer.  The 
diligence  and  care  to  be  ufed,  according  to  Sii 
VV.  Jones,'  was  ordinary  diligence,  fuch  as  a  pru- 
dent man  would  ufe  about  his  own  property.  It 
a  horfe  was  hired,  it  was  to  be  rode  and  ufed  as 
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a  man  of  common  difcretion  would  ufe  his  own 
horfe-  If  furniture  was  to  be  hired,  no  damage 
was  to  be  rcimbui^ed  but  what  arofe  from  the 
want  of  ordinary  care,  either  in  the  hirer  or  his 
fervants(53),  and  for  the  laft  the  mafter  was  not 
always  anfwerable.  •  But  for  the  minutiae  of  this 
learning  I  muft  refer  the  reader  to  the  2d  title  of 
the  19th  book  of  the  digefts,  locati  C0F?du8i,  and 
particularly  to  the  eleventh  fe6lion,  which  begins 
xidtamus  an  etfervorum  culpam  prcejiare  co7idu8or 
debeatj  and  inftances  in  cafes  of  fire,  &Cw 

The  hire  of  labour  locatio  operisy  is,  by  Sir  W. 
Jones,  divided  into  two  branches,  faciendi  et  7ner^ 
cium  vehendarum:  through  them  both.  Sir  W. 
Jones  infills  that  the  fame  principle  prevails ;  that 
ordinary,  and  not  the  mod  exa6l  care  and  dili* 
gcnce  is  requifite.  Thus  the  inn-keeper  repels  the 
prefumption  of  knavery  or  default,  by  proving 
that  he  took  ordinary  care,  or  that  the  force 
which  occafioned  damage  to  the  goods  was  irre- 
fiftable,  though  he  is  liable  prima  facie  for  all 
goods  of  his  gueft  ftolen  or  loft  by  the  negligence 
of  him  or  his  fervants ;  and  the  carrier  for  hire, 
(though  his  being  made  liable  for  the  value  in 
cafe  he  be  robbed,  feems  to  be  a  contradi&ion  to 

(53)  Here  again  Sir  W.  Jones  has  fhewn,  not  only  that 
this  was  the  doctrine  of  the  civil  law,  notwithftanding  fome 
miflaken  paflages,  but  that  our  law  agrees,  and  that  both 
agree  with  the  laws  of  the  wifeft  nations,  even  of  the  Per« 
ijans,  Turks,  &<;. 
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the  rule,  «s  that  feems  to  be  inevitable  accident), 
has  been  laborioufly  argued  by  the  fame  learned 
author  to  be  within  the  fame  rule ;  for,  fays  he, 
this  is  only  an  exception  introduced  by  the  p-eat 
maxims  of  policy  and  good  jrovcrnment,  left 
confederacies  ihould  be  formed  between  carriers 
and  banditti:  fo  that  the  lofs  is  not  confidered 
as  being  of  necertity,  or  always  owing  to  inevit- 
able act:itieTit(j4.) 

Thus  far  I  have  implicitly  followed  Sir  W. 
Jones,  but  deli^ditfut  as  his  attempt  to  lianno- 
nize  the  opinions  of  all  civilized  nations  on  the 
fuhje^  of  bailment  is,  fome  may  be  ftartled  by  ita 
application  to  the  labour  and  Ikill  of  nten  in  the 
learned  pi-ofelTmns ;  to  fay  that  frotn  the  lavycr 
or  the  phylician  {S5),  ordinary  care  and  diligence 

(54}  Sir  W.  Jones  thinks,  that  in  the  rule  coQcenung  a 
coDunon  cu-ricr,  viz.  that  nothing  can  excufc  him  but  /fw 
«&tfGgd^  or  of  the  king's  enemies,  in  the  place  of  the 
firft  exception,  ir  would  be  more  proper,  u  well  as  mm 
decent,  to  fubAitute  \nevitallt  atcldtnt. 

(55)  Gentlemen  of  thefe  faculties,  though  they  mi^  be 
expcctcJ  to  be  termed  lacatsrti^  \n  fpcaking  of  this  coninct 
arc  called  tiKduilarts,  i.  c.  they  were  confidered  at  hircn 
of  the  work  to  be  done,  aperit  facUndi,  though  in  their  turn 
they  heated  ot  hired  out  their  paint  and  fkill.  The  Roman 
Jaw,  though  it  brought  the  labour  of  thefe  profcffiont  under 
the  head  of  this  contract,  was  anxious  to  diftinguiflb  that 
of  the  lawyer,  by  faying,  it  was  not  mtrcts,  but  buuraritim 
^tnddam,  not  prict  but  reward;  a  diftinaion  much  more 
juflly  claimed  by  the  modcroi  lawyer^  who  cannot  Iffim  a 
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only  are«requi(ite,  and  that  they  ara  not  fcfpon^ 
fible  for  deficiency  in  the  mbft  exa&  atteatton  tir 
the  affairs  of  the  client  or  difeafe  of  the  patie&t, 
or  at  lead  that  the  omiflions  for  which  they  coulA 
^eniam  dare  to  themfelves.  thev  would  have  % 
claim  vicifflm  petere  from  others,  may  not  be 
perfedly  reconcileable  to  common  opinion.  A 
furgeon  has  been  made  liable  in  damages  for  de- 
viation from  common  practice,  and  an  attorney 
for  omiflions  feemingly  pardonable. 

I  believe,  however,  it  will  be  found  that  hh 
principle,  well  examined,  is  right,  and  that 
nothing  but  the  want  of  common  ordinary  rea* 
fonable  diligence,  could  aiFe£l  the  pocket  of  the 


action  for  his  fees :  for  Antoninus  Pius  ordainod  jgris^fiu* 
Mefosj  fut  falaria  petebant  bac  exigife  pojft^  jpig^  lib,  5Q, 
tit.  13.  In  the  fame  tide  is  iifcertained  wb^t  fliill  b^ 
deemed  the  liberal  arts,  among  which  medicine  is  nmg^ 
nudiarum  eadem  caufa  qua  prof^ffirum^  niji  qu$i  juftUr^ 
cum  hi  falutis  bomnum  illi  Jiudiorum  curam  afant.  The 
contempt  for  thefe  profeiSons  in  France  did  not  originate 
with  the  civil  law. 

It  appears  from  Tacitus,  that  in  the  reign  of  Claudius 
Cieiar,  the  bar  was  diihonoured  by  afloniifaing  perfidy  afctf 
the  receipt  of  immoderate  donations  \  a  great  clamour  was 
raifiedy  and  the  enforcement  of  thf  Cincian  Utw  )ou41y  called 
for,  by  which  it  bad  b^cn  of  pld  provided)  ne  quit  ob  oranm 
dum  caufam  piCMnUm  dpmwwff  ^capiat.  It  was  explained 
^imicitiasj  §d$a  (f  inJ9fwf$v^h  ^^  fuonwk  vis  m$rbarum 
pratia  mid$mibH$  fa  firi  tabis  peeumam  ^dufocatis  firat  \  the 
refult  was,  that  thP  Emperor  fixed  the  Ugbeft  fee  of  ia 
adi^ocate  at  dina  fijhrtia^  about  Sol.  14s.  of  our  money. 

B  B    4 


376  OF  THE  RIGHTS  [Book  II. 

pra6litioner  through  the  medium  of  a  verdid, 
however  it  might  through  the  medium  of  his 
charaSer  (56).  Yet  to  fupport  his  general  prin^ 
ciple,  he  has  combated  not  only  with  a  g^eat 
modern  opinion,  but  with  that  of  ^ne  very  cele- 
brated in  his  time,  the  Roman  Caius,  who  fays, 
Qualem  diiigcntijfimiis  pater  familias  fuis  rebut 
adiubet.  This  .authority  the  ingeuious  judge  op- 
pofes  by  dating  the  energetic  temper  of  Caius, 
(whom  Juftinian  in  his  Inftitutes  ufually  follows) 
who  was  fond  of  fuperlatives,  while  his  meaning 
was  much  weaker  than  his  words,  a  liberty  which 
icw  would  venture  to  take  to  change  the  M'ords 
of  an  opinion,  from  knowledge  of  the  impetuofity 
of  its  framer. 

Under  the  contraft  of  hiring,  the  coniideratiou 
of  intereji  is  naturally  introduced.  The  thirty- 
fecond  title  of  the  forth  book  of  the  Code  treats 
de  tffurisj  in  its  27th  fe6lion,  fixes  the  rates  of 
intereft  demandable  by  various  perfons.  Great 
and  illuftrious  perfons  could  only  demand  four 
per  cent,  legalifcd  traders  might  demand  eight, 
but  pccunia  trajectitlay  or  money  lent  on  bot- 
tomry,   might  bear  centefimtt  ujur^y    or  twelve 

(56)  In  faifl  this  principle  does  not  differ  from  the  com- 
mon fcntiment,  for  ordinary  diligence  in  this  cafe  means  a 
degree  adequate  to  the  performamce  of  the  undertaking. 
Lord  Holt  and  Mr.  J.  Blackftone  make  no  diftia£lion  be- 
tween a  commodatum  and  a  locatio,  in  fpeaking  of  thi$ 
contraft.     Inft.  lib.  3.  tit.  25.  Cu/fodiam,  Sec. 
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per  cent,  intereft,  which  was  the  higheft  rate  al- 
lowed at  Rome  (57).  In  ordinary  cafes  fix  per  cent. 
W2LS  the  legal  rate,  and  to  exceed  this,  or  make  an 
ufurious  contract,  wa^  fevcrely  puniftiable,  pofi- 
tively  by  mulcts,  negatively  by  incapacities.  I 
have  obferved  that  a  ufurer  could  not  even  make 
a  teftament. 

Mr.  Gibbon  fays,  that  Juftinian  does  not  deign 
to  treat  of  intereft  in  the  Inflitutes.  But  in  the 
CJode  and  PandeAs,  many  rules  refpefl;ing  it  are 
given^  among  which  two  of  the  mod  notable  are, 
th^t  intereft  ihall  never  .exceed  the  principal,  and 
that  intereft  fliall  not  be  given  upon  intereft  In 
the  times  of  the  Republic,  no  intereft  could  be 
demanded  except  by  fpedal  agreement.  The 
Emperors  jgaye  it  on  all  contra6ts,  bonce Jideij  and 
alfo  on  legacies  and  trufts :  intereft  was  not 
pfteemed  by  the  civil  law  a  natural  produce,  but 
given  only  to  recompence  delay  of  payment,  and 
if  the  caufe  were  in  its  own  nature  unproductive^ 

(57)  Mr.  Gibbon  feems  to  agree  with  me  in  thinkingy 
that  twelve  per  cent,  was  the  ffigheft  intereft  allowed  in 
any  cafe  in  the  times  of  the  emperors.  Wood  and  others 
reprefent  intereft  on  bottotnry  as  unlimited  as  the  rifque. 
The  Roman  method  of  computing  intereft  has  been  per- 
ftdtly  explained  by  Mr.  Blackftone  in  a  note  to  Book  2* 
ch*  30.  the  principal  was  fuppofed  to  confift  of  one  hundred 
parts,  if  the  amount  of  6nt  of  thefe  parts  was  paid  monthly, 
^t  was  ctntefimm  ujurse^  or  twelve  per  cent. 
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it  was  not  given  before  demand  in  a  court  of  juf* 
tice(58). 

Socieias.'] — Partnerfhip  with  the  Romans  was 
either  in  fome  particular  thing  or  fubjed,  or  in 
joint  labour  and  its  profit,  or  in  goods  td\*anced 
by  one,  and  labour  or  work  by  the  other,  or  in  the 
whole  property  of  the  parties ;  in  the  latter  cafe, 
any  new  acquifition  by  inheritance  or  gift,  fub- 
fequent  to  the  contradb  of  partnerfhip,  did  not 
come  into  the  common  flock* 

(58)  So  with  ut  upon  bonds,  no  intereft  beyond  tht 
penalty,  and  intereft  not  allowed  upon  tntereft,  with  fbme 
^cial  exceptions.  When  the  reader  finds  a  title  in  the 
Digefts,  another  in  the  Code,  and  a  third  in  the  Novel 
Conftitutions,  Je  nautico  f^cnori^  he  might  expeft  much  iiw 
formation  upon  bottomry  and  inliirance.  But  the  titles  are 
Ihort,  and  the  information  brief  and  general.  They  tell 
little  more  than  that  the  creditor  on  bottomry  fhall,  on 
account  of  the  rifque,  be  entitled  to  extraordinary  intereft, 
determine  the  commencement  and  duration  of  the  rifque, 
and  illuflrate  the  general  do£lrine  by  one  or  two  examples. 
In  modern  commentators  on  the  civil  law,  and  not  in  the 
text  of  the  civil  law  itfelf„  we  are  to  look  for  information 
on  thefe  important  fubje£ls.  From  thefe,  learned  judges, 
and  Lord  Mansfield  particularly,  derived  much  of  that  o^i* 
cms  information  which  they  have  transferred  into  our  law, 
which  transfufion,  illudrated  by  reporters,  and  by  Molloy, 
Beawes,  Wefket,  Parke,  and  Miller,  nuy,unlef8  when  very 
fpecial  cafes  arife,  (ave  the  trouble  of  much  further  fearch. 
However,  within  modern  experience,  caufes  have  occurred, 
in  which  a  fearch  into  the  modern  voluminous  works  of 
fbrcign  commentators,  has  repaid  the  pains. 
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The  view  which  the  Inftitutes  take  of  this  fub- 
je6l  (for  they  do  not  here  treat  of  partnerlliip  ia 
lands,  which  has  been  fpoken  of  above  in  the 
chapter  of  Joint-tenancy)  is  quadruple. 

Fiift.  Of  the  fhares  of  profits  or  lofs. 

Secondly.  How  partnerfliips  were  diflblved. 

Thirdly.    The  diligence  and  care  requilite  in 
partners. 

Fourthly.  What  actions  lie  ultimately  between 
them. 

If  no  exprefs  agreement  had  been  made,  the 
lofe  was  to    be  equally   borne,    and    the  profit 
equally  divided,    or  rather  in  proportion  to  the 
ihaies  advanced  by  each  contributor.    Much  con- 
troverfy  had  exiftcd  among  the  Roman  lawyers, 
whether  a  fpecial  agreement,    that  one  partner 
fhould  receive  two-thirds  of  the  profit,  and  bear 
but  a  third,  or  perhaps  no  part  of  the  lofs,  ihould 
be  valid  ;  Mucins  fupported  the  negative,  Sulpi- 
cious  the  affirmative :    the  opinion  of  the  latter, 
fupported  by  the  refleftion  that  the  labour  of  the 
one  may  be  as  important  as  the  money  of  the 
other,  ultimately  prevailed;  if  one  partner  gained 
by  means  of  the  common  flock,  the  profit  muft 
be  divided  of  courfe  ;  but  if  any  gain  accrued,  or 
lofs  fell  upon  him  in  confequence  of  tranfa6iions 
unconneded  with  the  partnerfhip,  he  alone  was 
concerned  (59)  ;  each  party  was  entitled,  out  of 
(be  common  dock,  to  reafonable  maintenance  for 

(59)  D.  17.  a.  59. 1. 
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his  family,  but  to  no  allowance  for  expences  oc- 
curred by  gambling  or  other  vices  {60).  Partner- 
ihip  was  implied,  if  men  lived  together  and  aded 
as  joint  traders,  or  if  a  payment  was  made  by  one 
in  the  name  of  the  partneriliip  (61). 

Partncrihip  was  dillblVed  by  death  of  one  of  tlic 
partners,  if  there  were  ever  fo  man}' ;  the  part- 
nerflnp  itfelf  could  not  be  made  to  defcend  on 
heirs (62),  but  the  partnerfliip  covenants  might; 
the  profits  pafled  to  the  heir,  though  the  partner* 
ihip  did  not  (63).  Tliis  contrad  was  alfo  diflblved 
by  any  one  partner  renouncing  the  fociety,  but 
if  he  did  this  from  a  fraudulent  motive,  or  fecret 
view  of  fcreening  his  own  property  from  fair 
debts,  he  was  countera6ted  by  the  providence  of 
the  law. 

Accomplifliment  of  the  purpofes  of  a  fpecial 
and  limited  partnerfliip,  confifcation,  infolvency, 
bankruptcy  terminated  this  union ;  but  covinous 
attempts  to  defeat  creditors  were  oppofed  by  or- 

(60)  D.  17.  2.  52.  15.  10. 

(61 )  With  us,  fale  by  one  partner  is  fale  by  all ;  payment 
to  one  is  payment  to  all ;  dealing  with  one  generally  in 
matters  concerning  their  joint  trade,  charges  all;  but  a  &. 
h,  ag^inft  one  for  his  feparate  debt,  does  not  affe£t  the 
partner. 

(62)  D.  17.  2.  59. 

(63)  With  us  there  is  ro  furvivorfbip  among  partners  ia 
trade  and  merchandize  j  if  of  two  partners  one  dies*  4 
creditor  may  charge  the  other  with  the  whole* 
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dinances  not  unlike  our  flatutes  to  prevent  frau- 
dulent alienations  (64). 

The  partner  was  obliged  to  obfcrve  only  the 
fame  ordinary  care  and  diligence  in  the  affairs  of 
the  partnerfliip  (65),  which  he  obferved  in  keep- 
ing his  own  private  property.  Inft.  lib.  3.  tit. 
26.  fee.  9. 

The  aftion  given  to  the  partner  was  the  aftion 
pro  fociOy  which  was  directed  on  both  fides  {66)  ; 
this  adion  lay,  if  a  partner  had  converted  any 
part  of  the  comnion  ftock  to  his  own  ufe  (67 )y 
or  received  too  great  a  dividend  ;  fo  if  he  had 
fuftained  damage  on  account  of  the  partnerfliip, 
or  laid  out  money  on  the  common  fiock  (68) ; 
fo  he  might  recover  againft  the  heir  of  a  partner 
for  the  fraud  or  negligence  of  the  perfon  fo  re- 
prefented. 

Mandatuifi(69)-- — ^This  contratl  includes  autho- 
rities,   and  the  powers  of  faftors  and   attornies 

(64)  In  thefe  countries,  diflblution  of  the  partnerfhip, 
publicly  known,  will,  prevent  one  from  being  aiFe£led  b^ 
fubfequent  contraAs  made  by  the  others,  but  does  not  invali* 
date  previous  demands  againft  the  joint  ftock. 

(65)  See  Dig.  lib.  42,  tit.  P.  which  is  qua  in  fraudem 
creditorum  fa6fa  funt  reftituantur. 

(66)  By  dlref):,  was  meant  a  legal  in  contradi£^ioii  to  9Xi 
equitable  fuit,  which  latter  wa$  called  Utilis  A£tio. 

(67)  Dig.  22,  I.  1.  I. 

(68)  Dig.  17.  %.  52^  4.  and  17.  2.  38.  i. 

(69)  Sec  lib.  3,  Inft.  tit.  27. 
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where  tbej  aded  grataitonfly,  md  alfo  bailmeota 
of  property  to  be  conveyed  from  place  to  place 
trithout  reward  (70) ;  for  it  waa  efiential  to  this 
contraA  that  it  fhould  be  gratuitous,  fince  if  the 
thing  was  done  for  reward,  it  became  the  con* 
trad  of  location  and  conduAion ;  hence,  Jones 
prefers  the  word  mandate  to  conmiiflion^  becaufe 
commiflion  generally  includes  hire. 

The  civil  law  diftinguifhed  mandates  into  thofe 
given  for  the  fake  of  the  mandator  or  mandatory, 
or  both,  or  of  a  ftranger  jointly  with  either,  or 
fingly  by  himfelf;  if  the  mandate  was  given 
iimply  for  the  fake  of  the  mandatory,  it  was 
rather  advice  than  contra6l,  and  not  the  fubjeft 
of  an  action,  unlefs  it  was  fraudulently  intended, 
and  then   the   advifer.  was  anfwerable.~-D.   50. 

17.  47. 
If  the  mandate  was  contraty  to  good  morals,  it 

(70)  The  celebrated  cafe  of  Coggs  and  Bernard,  was  of 
a  manJatum.  1  he  mandatory  there  undertook  to  carry 
brandy  from  one  place  to  another,  and  in  the  carriage  he 
managed  it  fo  negligently,  that  one  of  the  pipes  was  ftavedj 
it  was  decided  that  he  was  refponfible,  though  the  defendant 
rcfiiicd  on  the  ground  that  he  had  not  undertaken  to  carry 
it  fafely  and  fecurely,  becaufe  this  was  implied  as  far  as 
ordinary  care  ;  and  thus,  fays  Sir  W.  Jones,  a  cafe  which 
the  firft  elements  of  the  Roman  lalv  have  fo  fully  decided, 
that  no  court  of  judicature  on  the  corftinent  would  fuffer  it 
to  be  debated,  was  thought  in  England  to  deftrve  very  feri* 
•us  confidcration*    2  Lord  Raymond^  909. 


•^^ 
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was  not  obligatory,  as  to  commit  thefl  or  any 

other  crime  (71). 

The  mandatory  was  not  to  exceed  the  bounds 
of  his  commiffion  or  authority,  but  the  commif- 
iion  need  not  be  obferved  ad  unguem,  it  was 
fufficient  if  the  probable  mind  and  intention  of 
fhe  mandator  was  purfued.  The  diligence  re- 
quired of  him  was  ordinary  diligence,  adequate^ 
however,  to  the  performance  he  undertook,  un* 
leis  by  fpecial  convention  he  undertook  for  more^ 
or  by  voluntary  offer  had  prevented  another  who 
might  have  been  more  diligent  from  being  em- 
ployed (72) ;  inevitable  accident  therefore  excuf- 
ed,  or  violence,  fuch  as  force  and  robbery,  un- 
lefs  the  party  had  unneceffarily  expofed  himfelf 
to  that  danger  (73). 

A  9iandate  became  null  by  being  revoked  dum 
res  Integra  Jit,  befote  any  a6l  had  been  done  in 
eonfequence  of  it;  fo  it  did  by  the  death  of 
either  party  while  it  continutrd  entire,  unlefs  the 
thing  to  be  performed  was  to  be  done  after  man- 

(71)  Contra  bones  mores  in  the  canon  law,  meant  only 
aifts  mala  imfe^  not  mala  prohibita.  The  ciyil  law  included 
btth  in  this  phrafe, 

(72,)  Coggs  and  Bernard.    2  Lord  Raymond,  909. 

(73)  A.  had  undertaken  as  a  friend  to  bring  money  from 
the  country  to  town:  on  his  arrival  at  night,  inftead  of 
lodging  the  money  at  his  own  houfe,  he  walked  in  the 
ftreets  with  the  money  about  his  perfdn,  and  was  robbed  ; 
fuch  a  cafe,  not  many  years  fince,  came  before  a  jury  in 
Vcland,  who  gave  the  bailor  a  verdift  againft  A* 
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dator  9  death  (74).  Every  one  >vas  at  liberty  to  «v 
fufe  fuch  a  commiflion,  as  he  would  refufe  a  de^ 
pofit ;  but  if  he  once  undertook  it,  he  ^uft  either 
perform  it,  or  renounce  as  foon  as  poflible ;  for  if 
he  failed  in  his  promife,  or  his  renunciation  trasfo 
late  as  to  prevent  the  bufmefs  from  being  pro- 
perly executed,  he  was  liable  to  an  adion,  as  he 
was  if  any  damage  enfued  by  the  non-^perform- 
ante  of  a  promife  to  become  a  depofitary.  We 
have  now  done  with  nominate  contrads,  and 
ihall  proceed  to  thofe  which  did  not  come  imder 
any  of  thefe  fpecific  clafles,  but  were  called  by 
the  name  of  innominate,  for  reafons  which  have 
been  or  fhall  be  mentioned. 

INNOMINATE  CONTRACTS. 

ContraQs  which  arofe  from  the  exprefe  agree- 
ment of  the  parties  (for  fuppoful  agreements  pro- 
duced merely  by  implication,  were  but  ^uaji  con- 
tra6bi)  but  to  which  agreements  no  fpecific  name 
was  given  by  the  law,  were  therefore  called  inno- 
minate. Thefe  were  fuch  in  which  the  compcn- 
fation  for  the  ufe  of  a  thing,  or  for  labour  and 
attention,  was  not  pecuniary  ;  but  either,  1.  the 
reciprocal  ufe,  or  the  gift  of  fome  other  thing, 
which  clafs  M-as  vulgarly  called  Do  ut  Des ;  or 
2.  work  and  pains  reciprocally  undertaken,  aiJ- 
garly  called  Facio   ut  Facias;    or  3u  the  ufe  or 

(74)  D.  17-  I-  i^ 
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gift  of  another  thing  in  confideration  of  care,  or' 
labour,  and  conveifely,  i  e.  do  ut  facias ,  and 
facio  ut  des.  They  were  ranked  into  claffes, 
therefore,  .by  the  confiderations,  by  the  thing 
given  or  done  to  induce  tlie  obligation  ;  the  rea- 
fon  is  evident,  becaufe  as  their  claffes  or  divifions 
could  not,  like  thofe  of  nominate  contrads,  be 
defcriptive  of  the  ways  in  M'hich  they  were  form- 
ed, (inafmuch  as  thefe  ways  might  be  infinite), 
there  was  no  other  methcnl  of  arrangement  but 
by  the  confiderations  which  produced  them. 

To  illuftrate  the  nature  of  thefe  contra6ls  llHl 
further,  let  us  take  the  inftance  of  exchange, 
A.  lends  his  horfe  to  B.  to  work  in  the  field  of  B. 
on  condition  of  having  the  labour  of  B\s  horfe 
in  his  own,  this  is  in  the  clafs  of  do  ut  des  ;  it 
is  not  a  mutuum,  the  horfe  being  an  animal  in-* 
tended  only  fur  ufe,  not  for  confumption  ;  it  is 
not  a  comviodatum,  for  there  is  a  compenfation ; 
it  is  ipot  a  locatio,  for  that  compenfation  is  not 
pecuniary ;  it  is  then  the  inflominate  contraft, 
ranked  from  its  confideration  under  the  clafs  of  do 
ut  des;  for  as  ten  thouiind  different  inftances 
may  be  imagined  of  thefe  double  bailments,  they 
are  not  included  under  any  nominate  contract  (75) : 

(75)  It  is  not  meant,  that  thefe  confiderations  are  not 
found  in  nominate  contra&s;  the  inftances  which  Mr. 
Blackftone  gives  of  them,  are  of  nominate  coatradls.  In 
the  contraA  of  fale,  the  confideration  is,  do  ut  des :  in  the 
«ontrad  of  hiring  out  perfonal  labour^  it  is  facio  ut  des^  but 
the  thing  given  then  is  mon^y,  and  there  was  no  occafion 

VOL.  I.  CO 
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'  if  a  mafon  or  a  carpenter  are  each  of  them  aboufe 
to  build  a  houfe,  and  agree  that  one  ihcHiId  iiniih 
the  mafon  work,  the  other  the  wood  work,  in 
their  refpeSh^e  buHdings,  it  is  clafled  under  facia 
ut  facias ;  if  a  man  contraftetl  to  give  a  parcel 
of  plate  or  books,  m  confideration  of  another 
manumitting  a  (lave,  >t  was  do  ut  facias  \  if  a 
carpenter  undertook  to  build  a  houfe  tor  a  mafon, 
on  condition  that  tlie  latter  ihould  give  him  not 
money,  but  a  great  quantity  of  mortar  or  brick, 
or  other  building  materials^  fecit  ut  dartt  aliet^ 

As  the  infinite  variety  of  agreements  which 
might  thns  arife  among  men  could  not  be  ibre* 
ieen  or  provided  for,  as  fettled  fpecific  forms  of 
adfons  couki  not  be  previoufly  prepaied  appli- 
cable to  every  cafe,  the  violation  of  as  inBomi* 
nate  contraA  was  to  be  remedied  by  an  adioa 
ex  prcefcriptis  verbis^  formed  in  language  appli* 
cable  to  the  particular  circuniftances.  and  called 
alfo  aciio  inJaBurn^  or  on  the  cafe  (76)-        « 

The  f^mc  vigilance  and  care  was  reqoifitc  in 
innominate  contracts,  as  in  nmninate,  according 
to  the  cafe.  . 

QUASI  CONTRACTS. 

Obligations  qua(i  ex  contractu  (77),  called  alio 
improper  contra6l«,  arofe  by  implication  from  cir- 

in  defcribing  them  to  introduce  the  confiderations,  tbef 
having  fpecific  names ;  btxt  in  innominate  contrafts,  there 
is  no  other  mode  of  defcriptton  poffible. 

(76)  From  fimilar  canfes  our  adioo  on  the  cafe  camt 
into  ufe. 

(77)  Familiar  to  us  under  ibf  name  of  implied  contrafis^ 
or  aflUmpfits, 
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€urhftances  without  exprefs  or  direft  agreement ; 
the  firft  noticed  by  the  Inftitutes  was  e.r  negation 
rum  gejiionc,  M'hen  one  perfon  affumed  the  Care 
of  the  affairs  of  another  without  mandate  in  his 
abfence,  and  without  his  knowledge.  The  ab- 
fcnt  perfon  was  obliged  to  approve  of  what  was 
well  done^  to  indemnify  the  agent  to  execute  his 
prortiife,  and  reimburfe  his  expences,  if  t\\t  un- 
dertaking was  neceflary ;  if  the  undertaking 
was  unneceflary,  any  lofs  fell  upon  the  bufy 
intermeddler  (78),  who  at  all  events,  as  he  in* 
terpofed  his  fervices  without  being  afked,  was 
-obliged  to  ufe  the  moft  exadi  diligence; 

The  next  was  tutelce  admimjiratioy  by  which 
the  tutor  was  impliedly^bound,  though  there  was 
no  exprefs  agreement  between  him  and  the  pupiL 

The  obligations  of  joint-tenants  to  confent  to 
partition,  and  of  the  heir  to  pay  a  legacy,  were 
efpecially  enumerated  among  quafi  contra6is.  But 
the  obligation  to  repay  money,  which  had  been 
paid  by  miilake,  or  in  error,  Which  gave  right  to 
the  adion  called  conditio  indebiti  (J9\  is  much 
the  moil  confpicuous  in  this  chapter  of  the  In- 
ftitutes. 

(78)  Dig.  S6.  17.  36.  Quere  in  thefc  countries,  if  a 
man«  without  any  order,  intermeddle  with  the  afiairs  of 
another^  though  to  his  advantage,  could  he  have  aii  zBxotl 
for  his  cofts  ?  I  have  known  the  cafe  warmly  contefted  ia 
a  court  of  juftice,  but  it  did  not  come  to  a  decifion. 

(79)  Anfwe^ing  to  out  a£tion  for  money  had  and  re« 
ceived. 

C  C  2 
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The  Inftitutes  having  treated  of  the  fevera! 
ipecies  of  contrails,  terminate  tf^e  third  book, 
vith  an  account  of  the  perfons  through  'whoni 
obligations  might  be  contra3ed,  and  the  manner 
in  which  they  might  be  diflTolyed.  But  tliey 
dwell  merely  on  the  rights  accruing  to  the  father 
or  mafter,  from  the  contraft  of  the  fon  or  the 
(lave,  and  do  not  mention  any  counter  obliga- 
tion which  could  fall  upon  him  through  their 
contracts.  In  faft  none  could,  any  more  than 
from  the  contracts  of  the  wife;  their  contrafts 
did  not  bind  him,  nor  their  promifes,  but  pro- 
mifes  to  them  refulted  to  him  (80). 

Obligations,  whether  arifmg  from  proper  or 
improper  contrafts,  might  be  diffolved  by  "ways 
infinite  in  number,  e.  g.  exceptione,  teftamento, 
pa6io,  fententia,  jurejurando,  tempore,  by  plea 
in  bar,  by  betjuefly  by  releafe  or  cvimter  bargain^ 
by  decree,  hy  abfoking  oath^  by  length  of  time. 
The  Inftitutes,  however,  treat  only  of  fuch  folu- 
tions  as  arife  by  mere  operation  of  law,  and 
among  them  feleft  only  the  moft  remaikablc  : 
thefe  were  by  payment ;  by  accept  Hat  ion  y  which 
was  a  releafe  without  payment,  where  the  creditor 
in  folemu  form  of  words  admitted  the  payment 
of  a  debt  which  in  fa6l  he  had  never  received  ; 
by  novation^  which  was  changing  the  nature  of 

(80)  Whatever  the  wife  earns  during  coverture  belong* 
to  the  hufband.  Salic.  114.  the  cafe  of  the  flave  cannoi 
occur  with  us^  and  of  the  fon  is  quite  dtffiinilar. 
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the  debt,  as  from  a  book  debt  to  a  bond  debt, 
or  changing  the  pcrfon  of  the  debtor  ;  mutuo  con- 
fcnfuy  when  all  the  parties  by  agreement  receded 
from  an  obligation  not  yet  completed ;  this  was 
peculiar  to  contrafls  by  confent,  or  thofe  called, 
as  above,  confenfual.  To  thcfe  we  muft  add 
fome  other  remarkable  modes,  viz.  legal  tender, 
called  oblatio ;  compenfutio^  which  anfwered  to 
om*  fet  off  (81);  and  confuftOj  when  the  obliga- 
tion of  the  debtor  and  right  of  the  creditor  united 
in  the  fame  perfon. 

I  fliall  conclude  with  one  or  two  general  rules 
applicable  to  all  contrafts. 

All  parts  of  the  contraft  ought  to  be  explained 
the  one  by  the  other,  and  regard  had  to  the 
preamble  of  it  (82). 

The  intention  ouijht  to  be  followed  rather 
than  the  words,  and  fenfelefs  words  were  to  be 
rejefted  (83), 

The  interpretation  of  the  contra6l  ought  to  lean 
in  favour  of  the  .obligor  (84), 

In  all  contracts,  where  no  day  of  performance 
is  added,  the  performance  ought  to  be  imme- 
diately (85). 

(8i)  As  with  ttSy  the  debts  fet  off  muft  have  been  of  the 
fame  kind,  or  due  in  the  Tame  right ;  and  fet  offs  could  be 
only  in  contrafls,  not  in  torts. 

(82)  D.  46.  I.  134.  I. 

(83)  D.  50.  17.  32  &  92.  and  73.  3. 

(84)  D.  45.  I.  38.  18.         (8s)  D.  SO.  U-  4- 

c  C  3 
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He  that  is  to  pay,  or  deliver,  b  in  no  delay 
till  after  the  lad  moment  of  the  term  appoint- 
'ed  (86). 

Contracts  are  to  he  adjudged  according  to  the 
law   of    the    place  where    the    coptrads   were 

made  (8?). 

I  have  now  completed  my  intention  of  giving 
a  curfory  view  of  the  civil  law,  as  treating  of 
the  rights  of  perfons  and  of  things.  In  the  next 
book  I  ihall  proceed  to  confider  public  and  pri- 

(86)  Inft.  3.  16.  2. 

(87]  This  rule  is  not  Unlily  taken  from  the  Roman  law, 
which^  it  has  been  juftly  (aid,  enjoying  umrttbl  empire, 
bad  no  occafion  to  provide  for  the  cafe,  but  it  has  been 
cxtraded  collaterally  from  that  fyftem  by  great  and  ingeni* 
ous  writers,  and  particularly  by  Huberus,  who  is  above  all 
others  on  this  fubjed  to  be  recommended  to  the  reader's 
pcrulal,  and  not  merely  to  the  theoretic  reader,  but  to  the 
man  actually  engaged  in  practice.     In  a  mercantile  nation, 
cafes  governed  by  this  rule  muft  daily  occur. 
To  this  general  rule  there  are  fome  exceptions  : 
Firfl.  If  the  parties  in  making  the  contract  regarded  the 
law  of  another  country. 

Secondly.  According  to  Huberus  and  others,  if  it  violates 
the  rights  of  perfons  not  parties  to  it  j  as  the  marriage  of  a 
minor  abroad,  with  a  view  of  avoiding  a  ftatute  at  home. 
Thirdly.  It  docs  not  apply  to  immoveabU  property. 
Contracts  in  which  aliens  are  concerned,  are  between  alien 
and  citizen,  or  between  two  aliens,  and  may  have  been 
made  here  or  abroad;  in  all  fuch  cafes,  I  conceive,  the 
ca'jfe  o[  action  being  tranfitory,  fuit  may  be  brought  abroad 
or  here. 
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vate  wrongs,  aad  their  remedies.  Before  I  con- 
clude, let  me  again  remind  the  reader  of  what 
has  been  faid  in  the  preface,  that  my  objeft  has 
not  been  to  give  a  full  and  minute  knowledge  of 
die  civil  law,  but  to  felc6l  the  moft  ufefnl  and 
prominent  i^rts,  and  to  comprize  them  within  a 
moderate  compafs,  proportionate  to  the  inferior 
importance  of  this  ftudy,  in  the  prefent  day,  to 
that  of  the  common  law,  in  the  common  law 
forum.  If  deeper  knowledge  be  defired,  the 
books  and  titles  of  the  civil  law,  containing  the 
material  information  relative  to  each  fubjeft, 
have  been  mentioned  and  pointed  out,  each  in 
its  proper  place. 

Though  (  admit  that  the  importance  of  infor- 
mation in  the  civil  law  to  the  common  lawyer  is 
comparatively  fmall,  I  nuift  ever  inlift  that  its 
utility  to  the  lawyer,  as  welLas  the  advocate,  is 
pofjtively  great.  The  civil  law,  (fays  an  eminent 
author)  as  a  fyftem^of  jurifprudence  fi-amed  by 
wife  men,  and  approved  by  the  experience  of 
many  ages,  muft,  in  every  age  and  every  coun- 
try, furniih  principles  which,  modified  and  ap- 
plied as  the  altered  circumfiances  of  the  times 
may  require,  will  greatly  contribute  to  the  real 
interefts  and  advantages  of  fociety ;  and  though 
in  courting  praiflSs  to  its  civil  proviiions,  I  have 
been  willing  to  facrifice  the  chara^r  of  its  crimi- 
nal code,  we  are  in  juftice  required  to  attend  to 
thofe  palliatives,  which  it  every  where  introduces 
to  foften  its  arbitrary  maxims,  and  when  it  glori- 

G  c  4 
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oufly  exclaiiTis,  **  Licet  lex  Imperii  folennibus 
**  juris  imperatoreni  folverit,  nihil  tamew  tarn 
*'  proprium  Imperii  eft  quam  legibus  vivere(88)/' 
we  muft  admit  that  its  praftice  mellowed  its 
theory,  aiul  that  its  language  reprobated  the 
abufc  of  its  principle. 

(88)  Code,  lib.  6.  tit.  23.  3. 
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The  reader  muft  ever  be  reminded,  that  this 
(Iiort,  but  I  hope  careful  felcfition  and  abridgment, 
profefles  only  to  convey  to  the  common  lawyer 
the  general  outline  of  the  civil  law,  and  not  to 
infert  any  thing  luperfluous,  or  to  the  prefcnt 
day  uninterefting.  It  follows,  that  the  Roman 
criminal  law  cannot  take  up  long  confideration. 

De  public  is  judictis  fummo  digito  et  quaji  per  indUem  ttti^ 

gimus ;  diligentior  eorum  fc'.emia  ex  latioribus  pandi£lamm 

libris  advcntura  ej\ 

Ccnclujio  Jnjiltutornm. 


ON' THE  CIVIL  LAW. 
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BOOK  III. 


ON  WRONGS  AND  THEIR  REMEDIES 


CHAPTER  L 


ON  PRIVATE  WRONGS. 


The  clear  method  purfued  by  the  framers  of 
the  civil  law,  is  not  lead  confpicuous  in  treating 
of  private  wrongs.  Yet  here  the  reader  mud  not 
be  furprized  to  find  many  things  treated  of  and 
confidered  as  private  wrongs,  and  the  fubje6U 
of  civil  adions,  which  we  have  been  accuftomed 
to  confider  only  in  a  criminal  light.  Thus  theft 
and  robbery,  though  they  did  not  in  the  latter 
times  of  the  empire  pafs  with  impunity  from  the 
hand  of  public  juftice,  were  for  a  long  time  con- 
fidered as  matters  not  immediately  relating  to 
the  public,    and  to  be  compenfated  by  private 
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reparation  ( I ).  And  even  after  they  became  the 
objefts  of  criminal  law,  a  civil  action  ftill  re- 
mained in  the  power  of  tlic  injured  party.  Under 
the  general  name  however  of  theft,  were  included 
many  deeds'  wliich  with  us  would  not  bear  the 
name,  but  would  rather  be  called  comcr/ioifs. 
and  the  fulyecls  of  an  action  ot  trover. 

We  will  therefore  (refcrving  the  criminal  view 
of  wrongs  for  the  next  chapter)  confider  now  the 
divilion  of  private  wrongs  made  by  the  luftitutes, 
together  with  the  fatisfaclion  to  be  made  for 
each  of  them  refpeftively  to  the  offended  party. 

(i)  At  iirft  at  Rome,  by  the  twelve  tables,  theft  was 
punithed  criminally.  Afterwards,  during  many  ages,  it 
was  not  punifhed  criminally ;  in  Juftintan's  time  it  was, 
but  not  capitally.  Draco  puniihed  it  capital ly-^The  Jewifh 
laws,  and  Solon  pecuniarily. 

It  has  been  doubted  by  able  men,  and  is  a  queftion  for 
humanity  and  found  policy,  whether  theft,  or  even  robbery^ 
unaccompanied  with  death  or  wound,  ought  to  be  punifh- 
able  with  death.  I  will  not  with  Sir  W.  Blackftone  fay, 
(for  which  he  has  been  warmly  cenfured  by  Dr.  Chriftian), 
that  theft  is  only  a  violation  of  focial  rights,  and  not  of 
natural ;  but  it  is  my  humble  opinion,  that  to  punifh  it  with 
death,  is  neither  nccefiary  in  fociety,  jior  agreeable  to  the 
will  of  God ;  were  it  not  fc)r  the  pious  fubtcrfuges  of  juries, 
and  the  humarity  that  prevents  the  law  from  being  literally 
executed,  which  fcldom  is  fuflered  to  fall  on  any  but  har« 
dcncd  and  old  ofrenders,  we  fliould  fliudder  at  our  code ; 
though  it  muil  be  acknowledged,  that  later  ftacutes  have 

alleviated   the  punifhmcnt    of    firft  ofFeaccs  and   fmalicr 
thefts. 
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Obligations,  or  rights  arifing  to  the  injured 
party  from  the  torts  or  wrongs  done  by  another, 
were  divided  into  thofe  arifing  ea'  dtllrtOy  and 
thofe  qiui/i  e.v  dclicio — from  torts^  and  qiiaji  torts; 
and  oftences  were  accordingly  partitioned  into 
proper  and  improper. 

Torts  or  wrongs,  properly  fo  called,  as  diftin- 
guiflied  from  quafi  torts,  were  claifed  under  four 
heads — Theft ^  Robheri/,  Damage^  and  Injury — 
meaning  by  the  firft,  abduction  or  converfion  of 
property  without  force  ; — by  the  fecoiul,  that 
attended  with  force ; — by  the  third,  damage  done 
to  property  without  taking  a>vay  the  thing  da- 
maged, or  deriving  benefit  to  the  owner ; — by 
the  laft,  injury  to  the  perfon  or  character  of  a 
free  man. 

Theft  was  defined  contr  eclat  to  fraudulofa,  lucri 
faciendi  gratia^  rel  ipjius  rei^  vel  ctiam  tifua  ejtis^ 
pol)c{Jio)2}fve. 

THEFT. 

Theft  was  divided  into  manifeft,  and  not  mani- 
feft  ;  the  firft  being  when  the  perfon  was  aftually 
caught  in  the  fa(^  (2),  or  was  difcovered  with 
the  property  in  his  hands  before  he  reached  hi» 
deftination ;  the  diftindion  was  important,  be- 
caufe  tlie  damages  or  penalty  varied,  being  in  the 
one  cafe  fourfold  of  the  property  taken,  in  that 
of  HOt  manifeft  theft,  only  double. 

(a)  Quem  Graeci  tir  avro  fu^*»  appellant.   Inft; 

1 
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It  has  been  obfervecl,  that  in  many  cafes,  theft 
anfwered  rather  to  what  we  would  call  conver* 
fion,  and  accordingly  the  Inftitutes  eftablilh  a 
rule,  that  every  intenneddling  with,  or  ufiiig 
another  man's  pro])erty  againft  the  will  of  the 
owner,  \sfurtum(3). 

The  aftion  and  remedies  for  theft  were  reafon- 
ably  extended  to  the  aiders  and  abetters,  but  not 
to  the  mere  advifer.  'The  fon  and  the  flave,  if 
they  committed  depredation  on  the  property  of 
thofe  in  whofe  power  they  were,  committed  theft, 
but  not  remediable  by  aAion,  (ince  no  aAion  could 
lie  between  the  parties:  and  yet  it  was  fo  far 
theft,  that  as  in  all  other  cafes  of  furtum,  if  the 
property  thus  by  them  taken  M^as  handed  over 
to  another,  the  new  poiTeiTor  could  make  no  title 
to  it  by  prefcrjption,  nor  could  any  pofleiTor 
malie  fidei^  fupport  an  adion  for  the  thing  or 
its  value. 

The  actio furti  was  given  to  the  perfon  having 
an  intcrcft,  although  not  the  abfolute  proprietor, 
as  to  the  pawnee,   who,  as  the  Inditutes  ob(er\T, 
might  rather  choofe  to  bring  fuch  an  a^ion  of 
trover  for    the   things    than  to    proceed  merely 

(j)  Inft.  lib.  4.  tit.  4.  Furtum  autemeft  non  folum  cup 
quis  intcrcipicndi  caufa  rem  alicnam  amovef ;  fed  genen- 
liter  cum  quisalienam  rem  invito  domino  contre&t.  Itaque 
five  creditor  pignore,  five  is  apud  quern  res  depofita  eft,  et 
re  utatur — five  is  qui  rem  utendam  acceperit,  in  alium  ufiim 
earn  transfcrat,  quam  cujus  gratia  ei  data  eft>  furtum  com« 
mitit. 
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againft  the  pcrfon ;  and  thus  the  taylor  or  the 
dver,  who  milfcd  the  cjoods  committed  to  his 
care,  could  maintain  this  aclion,  and  not  the 
owner,  whofe' remedy  lay  over  againft  his  tradef- 
man  l)y  an  actio  locdti  (4). 

A  huyer  had  not  this  ac'^ion  before  deHvery,  fo 
that  previous  poflTelTion  feems  to  have  been  necef- 
Tary  to  maintain  this  action. 

If  there  were  divers  perfons  concerned,  they  all 
were  liable  but  to  one  and  the  fame  pecuniary 
penalty  amongft  them  ;  yet  any  one  of  them 
might  be  fued  for  the  Avhole,  which  difcharged 
the  reft  civ'i liter  (5). 

The  aEtio  furti  did  not  lie  again fi  the  heir  of 
the  >vrong  doer,  as  being  a  penal  action  e.r  mali- 
ficio  (6). 

(4)  It  difFcred  therefore  from  our  ac^lion  of  trover,  in 
which  property  is  necefiary  in  the  plaintiff;  and  from  our 
ai^ioQ  of  detinue,  inafmuch  as  the  thing  itfelf  could  not  be 
recovered,  but  damages  for  the  lofs  of  It  s  if  the  thing  itfelf 
was  to  be  recovered,  the  proprietor  brought  an  action  via- 
dicando  againft  the  pofTeiTor ;  if  the  poflef&on  had  pailed  to 
another,  then  againft  the  original  wrong  doer  cendicendo^ 
Ret  enim  furtivae  perfecutio  foli  domino  competit,  five  de 
rei  vindicatione  quanitur,  five  de  condiAione  furtiva. 

(5)  On  a  fimilar  principle,  by  our  law,  torts  may  be 
Separated,  but  not  contrads. 

(6)  Thus  with  us,  wherever  the  caufe  of  aAion  is  really 
a  itUSfum^  it  doth  not  fiirvive  againft  the  executor.  Where 
it  is  not  fo,  ibme  adion  fiirvives,  but  not  fuch  an  one  as  in 
its  form  of  pleading  founds  to  be  ^x  deUif9^  vid.  Hambiy 
and  Trott.    Collar,  375, 
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OF  RAPINE,  OR  ROBBERY. 

This  tort  is  here  alfo  confidered  for  the  prefent 
merely  in  a  civil  light,  and  is  diftinguiihed  from 
fimple  theft  by  the  eflential  concomitant  of  force : 
It  could  be  only  of  things  moveable,  and  the  of- 
fence included  in  its  definition  malice  of  mind 
and  wicked  intention,  and  therefore  could  not 
extend  to  the  miftaken  claimant  of  his  fuppofed 
property. 

If,  however,  a  man  took  by  force  his  real  or 
imaginary  property  he  did  not  go  unpunifhed,  for 
in  the  firft  cafe  he  forfeited  the  goods,  in  the 
latter  was  fubjeft  to  damages  in  double  the  value; 
for  force  was  by  the  law  abhorred  (7). 

The  remedy  for  this  violent  detraftion  was 
originally  by  the  aclio  furti :  but  the  prsrtors 
added  two  fpccial  remedies  by  the  action  de  ribth 
norum  raptoruju,  and  damni  illatiy  in  the  former 
of  which  the  plaintifT  fued  for  fourfold  damages, 
in  the  latter  for  double. 

Thcfe  ariiuns,  like  the  actio  furti ^  were  main- 
tainable by  any  perfon  having  an  intereft,  with- 
out ablblutc  property,  as  by  a  mortgagee,  or  an 
ufufruduary ;  and  altogether  the  fame  principle* 

(7)  Thus  ours,  and  all  wife  laws,  generally  prohibit 
force  to  the  injured,  and  dl reeled  him  to  appeal  to  juftice, 
to  avoid  the  numberlcfs  evils  which  muft  enfue  from  what 
is  vulgarly  called  taking  the  law  into  a  man's  ow^n  hands^ 
with  all  the  paiTionate  fruits  arifing  from  fiich  heatdl  inter* 
vention 
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which  (lire£ied  who  could  bring  the  firft-tnentioned 
adion,  governed  this  alfo. 

OF  DAMAGE. 

By  injury^  the  Roman  law  meant  offence  agaiaft 
the  perfon.  By  damage,  agalnfl  the  property  or 
eftate,  whether  that  confided  in  lands,  goods,  oc 
any  other  property.  In  this  general  acceptation^ 
it  includes  both  theft  ^nd  robbery,  but  is  more 
particularly  applied  to  the  deflroying,  fpoiling^ 
or  deterioration  of  the  thing,  without  adualLy 
taking  it  away,  or  deriving  advantage  to  tlie 
offender. 

Fauhinefs,  or  injuftice,  were  included  in  the 
idto .  of  damage ;  thus^  the  accidental  wound  ia« 
fli6ied.on  a  Have  by  the  ihooter  of  an -arrow,  .or 
the  rider  of  a  runaway  hof^iie,  gave  no  a^iouto 
the  maftcr,  if  the  foroper  event  .iiappened  in  a 
place  jufually  devoted  to  fuph  e^oercifes, ,  or.  the 
latter  did  not  arife  from  want  of  ikiU(§);  but 
the  foldier  who  Oiot.  his. dart. Ji^  ^Q  unacQufiomed 
fpot,  the  unfkilful  rider  who  mounted  an  un- 
manageable borfe,  or  the  unfklful  phyfician  (9) 
who  iittempted  the: cure  of  a^  dom^^ic,.  were 
juftly  anfwerable  for  'tk^^  confequenc^a  to  the 
owner  of  an  injured  flavei  who  might  iiiot  only 


*  -• 


(8)  Killing  at  a  tournament  was  not  dainnuiii.  ^ 

■  •■■  •■       ••••■» 

(9)  Plintus  alicubi  fcribit^  Ibli  medico  bouunflm  occldffrt 

hnpuneeflc.  ,     . .; 
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IrriTig  his  civil  afiion,  but  alfo  profecute  crimi- 
iially(lO). 

The  rpecial  remedies  for  damage  done  were 
given  by  the  Aquiltan  law,  which  in  its  firft 
chapter  ordained,  that  he  wlio  injurioufly  killed 
the  bondman  or  cattle  of  another,  ihonld  pay  the 
tord  or  oTi-ner  for  damage  fo  much  money  as  Iiad 
been  made  from  their  fervke  during  the  t-car 
preceding;  and  by  it*  third (11),  prortded  reme- 
dies for  damage  done  aMb  to  Inahimate  things. 

The  a6^ion  being  of  a  peiisil  nature,  the  vakic 
of  the  thing  damaged  was  taken  at  its  bigheft 
rate  at  any  period  of  the  year  precediitg,  ami 
everv  incident  was  taken  into  confideration,  as 
if  6ne  out  of  a  well-matched  pair  of  bodes  ia^ 
kiDed,  the  mjnred  party  was  to  be  additionally 
recomfyntfed  ifi  dami^es  for  the  diminution  in 
Mie^  others  tahi* ;  and  on  the  fame  principle  the 
Action  cmild  not  be  maintained  againft  the  heir 
of  him  who  did  the  damage,  unlefs  fuch  heir  was 
rnrichcd  by  the  damage. 
Thongh  the  damage  was  not  done  by  a  perfon, 

(10}  Wc  may  here  (be  pfamily  the  Roman  dtflinctfon 
hhwttn  dsmage  and  injury.  The  tkceman  wodnded  had 
fiot  a  dihct  acfkm  fcam  tbenDei^  becaufe  a  ana  couM  not  ikj 
that  hit  sftaott  was  directly  dimteiflled  by  fuch  wound,  bui 
by  equity  and  interpretatioa  of  law  he  might  be  reliered  for 
the  lofs  of  his  time,  and  the  charge  of  his  cure,  for  by  chefe 
means  his  e/tate  has  been  impttire^. 

*   (if)  tHe  lecdhd.  when  th«  Uftitotes  #ens 
had  fatten  into  diiliia* 
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but  by  a  thiitg,  e.  g.  k  (lave  or  aiqiiadruped  (12), 
the  owner  of  that  thing  was  liable  in  damages ; 
and  if  more  perfons  than  one  were  concerned  in 
its  peqjetration,  fo  penal  was  tlie  aftion,  tliat 
each  appears  to  have  been  liable '  by  law  to  J)ay 
the  whole  recompence,  and  payrneht  by  tnie  did 
not  difdiarge  his  companion  (13). 

We  have  hitherto  fpokfen  of  dartage  done,  but 
it  may  be  alfo  neceflaiy  to  provide  agairift  damage 
feared  from  a  thing  to  be  done,  or  fuch  as  i^ 
apprehended  from  a  thing  now  dont,  or  from  a 
work  aftually  erefted.  ' 

Tlife  fdrmer  inlet  to  wrong  was  guarded  by  j(n 
^edfft  of  thfe  Prtetor,  halted  N^nnciatio  ntwi  operh ; 
— the  lattfer  by  ^ti  atftidn  dfe  dafnn&  infeQo,  of 
whtre  all  other  rtmeflijii  failed,  by  pnetorian  aid* 
and  a  remedy  in  equity,  ftiled  an  interdift,  which 
may  be  juflfly'tfttnflatW  an  wjunSion  ;  but  thefe 
things  ate  'more  prop^Fy  placed  under  the  head 
«f  improper  offetrct^,  br  quqfi  iorts. 

'dF  INJURY. 


ti   •  / 
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,  Ifljur^, ,  when  ufedj  in  a  fpecific  fenfe  by  the 
Roman  law,  includes  the  idea  of  contuuiely,  and 

"^^(hy  iThe  actidn  mti  in  tbis  caft  called  \j  the  ^liaint 
jikme  of  die  action  fi  qmairupit  frntfiriem  fickth^^  for  |ptu* 
lories  Was  httt  <tefiflicd  damniun  fine  bjoria  ftticintis 
dattim.    .  .         «•     ' 

(13)  See  Dig.  9.  a.  xi.  2.  From  anodier  paflage  in  the 
PaAdccti^  it  fluAild  fiiiiti,  thilt  Mt  action  wbidd  lie  atgainft 
a  judge  or  ma^iftiiite  acHhg  a^ainft  UW  toA  juftko.  See 
Dig.  9.  2.  29., 
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might  l)C  committetl  hy  dectl,  as  aflauit  or  lut- 
tcry;  or  by  word  or  wntiug  defamatory'  and  li- 
brilous. 

Injuries  by  deed  were  diAtnguinicd  iutu  fuck 
as  were  atrocious,  and  fucb  as  were  not.  -^M 

Atrocious  injuries  were  fo  deemed  from  tbc  iH 
gree  of  the  violence,  as  the  wound,  inaybeni,  « 
affault,  were  tnoie  or  lefs  defperate — from  ihc 
iocu.i  Iff  ifiio,  a5  if  done  in  the  forum,  (lie  (lieatre, 
or  ill  the  prefciice  of  the  court, — or  in  rcfpeit  to 
the  pcHbn  as  cointiiitted  on  a  leuator,  a  niagi- 
flrate,  or  a  palion.  Thtic  circuniHancCB  it  was 
DCcefiary  to  point  out  in  the  libel,  and  alfo  to 
ftate  that  no  reconciliation  or  reouQion  liad  fub- 
fequciitly  taken  place,  which  would  put  an  end 
to  all  [lenal  actions,  tliuugh  not  to  thofe  of  m^ 
reparation.  ., 

An  action  migbl  be  brought  not  only. fii^ 
injury  done  to  the  plaintiff'  hinifelf,  but  al(b' 
thofe  under  his  ^jower,  as  tiis  daughter  or  wiff^ 
With  refpccl  tn  his  Have,  indeed,  the  action  did 
not  lay,  if  he  had  been  merely  ai&onted,  or  even 
contumeliouny  flruck  ;  the  ailault  mult  have  been 
atrociouj.  The  free  fervant  muft  fuc  in  his  tnrn 
name  (14). 

The  legal  remedy  for  an  injury  to  a  marrinl 
daughter  might  be  fought  not  only  by  her  father, 
but  by  herfetf  and:  her  bulband;  llie  wife  ms 
not  allowed  to  fue  for  wrongs  committed  on  bef 


i 


(t4)  Thti  icalmofl  the  oii^  mentMRi  iMKCmctof  Inc 
menial  fervancs  ai  Rome.     Ia(Uiil)>-4*  til*>#*^ 
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eonfort.  Even  the  attempt  to  foUcit  the  chaftity 
of  a  niodeft  and  A'irtuous  woman,  was  the  fubjeft 
of  an  aftioh. 

Tlie  twelve  tables  for  a  limb  broken  or  dis^ 
figured,  cftabUfhed  the  rude  law  of  retaliation — 
and  for  fmaller  injuries  fixed  fmall  pecuniary 
nuilfts,  agreeable  to  the  barbarous  fimplicity  of 
the  times. 

Greater  civilization  introduced  decrees  for  da- 
mages really  proportioned  to  the  degree  of  the 
injury,  to  be  eftimated  in  the  firft  inftance  by  the 
feeling  of  the  p^rty,  whofe  refentments  were  mo- 
derated by  the  final  difcretion  of  the  pi'setor. 
And  the  Cornelian  law  introduced  .a  particular  Jj^^if: 
form  of  adion,  in  the  cafes  of  alfault,  battery/  or 
forcible  entry. 

In  coufidering  verbal  injuries,  the  law  was  not 
inattentive  to  the  difcrimination  of  what  words 
fhould  be  deemed  actionable,  and  what  not.  To 
call  a  man  traitor,  ufurer^  forger,  baftard,  bank* 
nipt,  was  particularly  penal— and  without  enter- 
ing into  a  tirefome  and  ufelefs  detail,  I  ihall  only 
obferve,  that  afFe6led  or  ironital  compliment  was 
not  permitted  to  fcreen  the  defiimer  (16), 

But  upon  injuries  by  writing,  or  libclSi  the 
civil  law  is  moft  particularly  fcvere* 

The  perfon  who  framed — who  wrote  down,*-^ 
who  read  to  others  or  publiihed,  or  who  advifedly 

(15)  E.G.  Tu  es  bonus  honio»  which  at  Rom^  con^ 
ve^ed  the  hidden  meaning  of  Comutut, 
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bought  or  fold  an  infamous  libe1»  was  fubjed  to 
the  penalties  of  the  law. 

Thcfe  penalties  were,  if  the  injured  party  pro- 
.ceecled  civiliter,  bcfides  damages,  incapacity  of 
teftation,  fo  that  the  libeller  could  neirhcr  be  a 
wituell>  nor  make  a  will ;  if  he  proceeded  crimi? 
iialiter,  the  punidjment  or  convidipn  was  death ; 
and  fuch  was  the  leverity  of  the  law,  that  it  ex- 
tended its  vengeance  not  only  to  the  framer,  but 
to  him  who  omitted  to  defiroy  it  when  it  was  '\n 
his  power  ( 1 6). 

QUASI  TORTS. 

Of  improper  offences,  trefpaffes,  or  ^uaji dcUcta^ 
which  might  be  committed  without  malice  or  ill 
defign,  the  firft  enumerated  is  one  unknon-n  to 
tis,  the  judicial  pronunciation  of  an  erroneous 
fentence(17).     If  the  judge  pronounced  a  wrong 

(i6)  Code  9.  36.  This  however  muft  be  underftood  to 
mean  only  in  the  cafe  of  very  defperate  libels  indeed,  and 
I  apprehend  only  took  place  when  the  libel  charged  the 
abufcd  with  a  capital  offence.  Nor  wsis  this  the  law  in 
any  cafe  during  the  Auguftinc  age  and  more  poliflied  times 
of  Rome,  but  only  in  the  early  aera  of  the  riling  republic, 
and  later  periods  of  the  dcclifiing  empire,  the  fcverity  of 
the  law  being  reftored  by  Valentinian. 

The  fame  diftin£lion  ieems  to  have  been  made  as  with 
iis^  ..^  tf  allowing  the  party  to  plead  the  truth  of  the  charge 
in  a  civil,  h\X  not  in  a  criminal  fuit. 

.     (,17)   Bxa£ioo,  however,    fays,   that  before   his   time, 
jud^ics  had  made  the  fuit  their  own  by  giving  an  erroneous 

judgment. 
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judgment  from  corrupt  motives,,  he  vas  rendered 
infamousy .  and  condemned  in  the  whole  value  <^ 
the  fuit  with  cofts,  fuperadded  to  a  fine  adequate 
to  triple  his  inducement,  if  he  had  received  a 
bribe.  If  the  fentence  had  been  in  a  criminal 
cafe,  baniihment  and  confifcation  was  his  loL 
But  we  fpeak  at  prefent  of  error  through  unikil- 
fulnefs,  without  corrupt  motive  or  intention.  In 
fuch  an  inftance,  the  judge  was  faid  litem  fiiam 
facade,  i.  e.  he  was  now  confidered  as  party  to 
the  a&ion,  and  liable  to  the  pajrment  of  wbatthA 
injured  fuitor  ought  to  have  recovered,  a  puniflt-i 
ment  deemed  to  be  juft,  linoe  he  ought  not  to 
have  taken  an  office  for  which  he*  ihould  have 
been  confcious  he  was  unqualified  through  want 
of  fcientific  knowledge  ;-^but  as  he  aided  wttboat 
fraud  QT  defign,  it  was  nqt  a  iUreB  'twt  noc  pK0p€9 
oflfencey  but  only  an  indire6t  ftndt  a[ad  futf^  dn^ 
li&um.  Thefe  regulations,  in  faturt  ag^,.  gave 
way  to  the  more  obvious  and  rational  method  of 
corredling  the  errors'  of  an  inferior,  by  af^^eal  to 
a  fuperior  tribunal. 

The  next  kind  of  trefpaft  which  the  civil  law 
fpecially  dwells  upon,  is  the  ciareleCb  throwing  or 
pouring  down,  (though  without  mifchievous  de^ 
iign)  of  any  thmg  whereby  damage  is  occafioned 
to  the  perfon,'  goods,  or  clothes ;  and  here  it  is 
minute  in  afirertainiag  whether  the  owner  of  the 
houfe,  or  his  tenant  inhabiting  therein,  or  the 
occaiional  fojoumer,  or  tht  immediate  agent, 
where  many  -dwell  ki  the  fiune  houfe,  fl^  be 
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liable  tn  tlie  penalty  recoverable  for  the  negligent 
prceipitation  of  the  hidrunicDt  ol'mUctiief.  TfaU 
penalty,  if  damage  was  done  only  to  the  property, 
aaft  double  the  efliniate  of  the  damage  done. 
If  the  pcrfon  was  injured,  the  penalty  of 
denial  homicide  was  afccrtaiiieil  by  law  al 
moxi,  that  of  wounding  was  let't  to  the  difcretii 
of  tiie  judiceii ;  hut  the  law  was  extremely  liberal 
h)  valuing  the  loH  time  and  labour  of  the  niaa 
wliQ  was  thus  perpetually  rendered  unable  to  work, 
IJDCe  it  eftimated  his  life  at  an  hundred  years,  the 
utmoil  extent  of  probability. 

The  Inftilutes  next  confider  a  fubje^  to  ua 
very  familiar,  and  the  foundation  of  many  an 
ad^tion.  The  want  of  care  in  perfons  employed 
by  the  owneV  or  nmfler  of  a  fliip, — or  the  keeper 
of  an  inn,  as  to  the  goods  ami  property  com* 
mitted  to  the  charge  of  their  employers.  The 
maftcr  not  having  entered  into  any  dircA 
tra£t,  an  a&ton  ej'  contractu  did  not  lie 
him,  atul  not  having  been  himfelf  immediai 
and  perfunally  in  fault,  an  at^ion  of  tort,  or  at 
male^cio,  rould  not  be  fupported,  and  he  there- 
fore was  proceeded  againft  as  guilty  of  a  ^uafi 
tort,  and  being  hable  quafi  t.t  maiflicio. 
.  Though  ao  one  Could  be  compelled  to  keep  a 
houfe  of  entertainment,  yet  the  hoft  who  pro* 
tdfed  to  keep  a. public  houfe  for  travellers  was 
obliged  to.  receive  aH  guells  that  came,  provided 
be  had  roomv  If  the  gueft  delivered  his  box 
^fvcaiket  to  the  innkeeper  vlorcdanti  fcatc<lj 
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locked  up,  without  mentioniiig  the  contents, 
and  aflerwardd  comj^ained  of  fpoliation,  if  the 
box  was  returned  to  him  in  the  fame  iiate, 
without  any  appearance  upon  it  to  induce  fuf« 
piciou  of  fraud/  his  oath  could  not  be  admitted 
as  to  the  contents,  as  it  might  if  it  was  rcilored 
broken  or  unlocked  ;-  but  he  feems  to  have  been 
allowed  to  prove  the  contents  by  the  teftimony 
of  others,  and  fo  to  render  the  innkeeper  liable. 

» 

And  in  general,  if  any  theft  was  committed  id 
a  ihip,  inn,  or  (laMe,  the  owner  or  mafter  was 
liable,  and  the  gueft  had  his  choice  of  one  of 
three  a6Hons. 

The  firft  was  a  praetorian  a£lion  for  double 
damage,  where  the  crew  of  the  ihip,  or  the 
feivants  of  the  inn,  liad  ftolen  the  goods  (18). 
The  fecond  an  a6lion  of  thet\:,  which  extended 
to  the  cafe  of  its  being  committed  even  by  a 
ilranger;  the  third  was  called  an  a&ion  de  re* 
ceptOj  which  was  not  viewed  in  the  light  of  a 
penal  adtion,  and  was  to  recover  only  fimple 
damages,  and  therefore  extended  even  to  the 
heir  of  the  fpoiler.  The  party,  befides  thefe  fpe- 
cial  anions,  might  alfo  have  a  general  aAion  er 
depqfifo — but  then  in  this  general  adion,  the 
party  was  only  anfwerable  for  fraud  or  grofi  neg« 

(i8)  In  poteftate  fit  ejus  cut  ret  fubrq>ta  fit  utrum  mat- 
let  cum  exercitore  hononirio  jurc^  an  cum  fure  jure  civili 
experiri.    Dig.  47,  5. 
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Jigence^  whereas  ia  a  fpecid  a^ioQ  be  was  ac^ 
countable  for  the  flighteft  fault  (Id). 

Q^q/i  torts,  being  of  infinite  y9f)iet}%  to  enu- 
merate them  all  is  impoiBble^-  and  therefore  the 
civil  law  merely  dwells  upon  ibme  pf  thofe  moft 
prominent,  as  to  which  I  believe  itf  decifions  will 
be  found  nearly  analogous  to  ours. 

(19}  For  thcfe  difUadiopff  fee  tbe  cb^er  on  {^oataSii 
•bov«» 
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4^^  H  E  light  iq  which  crimes  have  .appe^i^ed  to 
difierent  Icgidatoi-s,  and  the  puniihments  by  vari- 
ous judicatures  thought  meet  and  proportioned 
to  the  degrees  of  o^ences,  are  inftru&ive  to  the 
fen^te,  and  inter^fting  to  the  people.  Tlie  pro* 
viiions  of  llome,  in  its  more  enlightened  and 
moderate  times,  m^y  perhs^)^  appear  more  reafou- 
able  and  lefs  languinary  than  our  OMm  (!)• 

Offences  agaififi  God  and  reHgian  are  partlou* 
larly  the  fubjed  of  the  77th  Nov-  whofe  title  is 

(i)  In  the  prqgrefs  of  die  republic,  the  penal  laws 
foftened  in  their  rigour— ^wtth  us  the  oottverfe  ieems  to 
have  been  the  o^fe,  by  the  perpetual  aoervadoii  of  new 
ftatutes  uking  away  the  benefits  of  clergy.  In  natters  qf 
private  concern,  the  humanity  of  judges  and  juries  makes 
the  feyerity  of  the  laws  lefs  felt  -,  but  in  nutters  pf  ^te, 
what  a  horrid  pidure  of  cruelty  and  injultice,  of  corrupt 
and  time-ferving  judges,  the  ermined  inftruments  of  legal 
murther,  do  the  ftate  trials  of  tb«  laft  and  its  precofmng 
•century  exhibit  I 
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Ut  non  luxiirientur  hnmines  contra  fiaiuram  nequc 
blqlphemetur  in  Deum^  and  it  provides  that  hard- 
ened and  obdurate  offenders  Ihall  be  punifhed 
Mrith  death,  and  enjoins  attention  to  its  mandates^ 
\>y  the  ftrifteft  injunftions  to  the  magiftrates  un- 
der pain  of  the  Divine  difpleafure,  and,  in  this 
world,  of  the  Imperial  indignation. 

Apoflacy  from  Chriltianity  to  Judaifm,  Pa- 
gan ifm.  or  other  falfe  religion,  was  punilhed  by 
Conftantius  with  confifcation  of  goods;  and  if 
the  nfOijt^e  endeavoured  to  pervert  others,  the 
em]>eroi*sTheodofiu$  and  Valentinian  added  capital 
puniihment  And  herefy  was  often  the  prelude 
to  death,  as  in  the  inftance  of  the  Manicheans 
under  Theodofins  and  Juftinian  (8). 

Though  blafphemyi  as  we  have  obfervcd,  was 
fo  feverely  puniihed,  common  curfing  and  fwear- 
ing  feems  to  have  been  left  to  the  tribunal  of 
Heaven,  for,  faith  the  Code,  4.  1.  2.  Jurisju- 
randi  contempta  religia  fatis  Deum  lUtorem  habet^ 
meaning  the  otfence  of  common  fwearing  in 
common  converfation,  and  not  deliberate  perjury 
as  to  a  fpeciiic  fa6ty  which  feems  to  have  been 
puniHiahle,  even  though  committed  out  of  a  court 
of  juftice  (3). 

(2)  We  havp  before  obferved  fome  legal  incapacities  of 
heretics,  fuch  as  the  incapacity  of  teftation. 

(3)  See  Dig.  12.  2.  13.  6.  Si  quis  Juravcrit  dare  fe  noa 
cportere,  &  perjcraverit,  fuftibus  eum  caftigandum  rdcrl* 
bit  Im|i(.iator. 
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Tlie  abfurd  charge  of  witchcraft,  tp  the  re- 
proach of  human  reafon,  was  liftened  to  by  the 
civil,  as  by  moU  other  laws.  .  The  wizard  and  his 
confulter  were  both  pun i(haUe  with,  death,  hut 
the  laughable  wiiUom  of  Conilantinc  was.  inclined 
to  comproinife  the  matter,  and  to.  allow  magic 
if  exerted  for  a  good  purpofe.        .. 

Of  afts  of  toleration*  ,pr  of  penal  (latutes  for 
deviations  in  difcipline  or.  ceremonies,  little  or 
liothirig  is  (aid,  though  any  afiVont  to  the  efia- 
bliihed  religious  cerenionics  of  the  ft  ate  was  aveng- 
ed, like  any  other  breach  of  order.  But  indeed 
the  penal  ftatutcs  form  fo  fmall  a  part  of  the  Code 
and  Pande6ls,  that  detail  cannot  be  looked  for, 
and  from  the  fame  caufe  we  are  at  a  lofs  to  trace 
the  particular  provifions  againft  drunkennefs,  fic- 
quenting  of  brothels,  and  fucU  like  offences. 

It  feems,  indeed,  that  for  licenced  fornication, 
the  civil  law  alTigned  no  puniihment,  and  a  wo; 
man  was  allowed  openly  to  follow  the  profeffiou 
of  an  harlot  after  havin<;  obtained  a  licence  for 
it  from  the  grave  iEdiles,  the  miferable  trade  being 
tj^pught  a  fufticient  puniihment  for  itfelf(4). 
Thus  Tacitus  fays,  Annal  2.  88.  ViaUia,  Pre- 
toria Jamilia  gcnita^  licentiam  Jlupri  apud  JEdile9 
vulgaverat,  more  inter  veteres  recepto^  qui  faiis 
pmnarum  adverfus  impudicas  in  ipfa  prof^nn^ 
jiagitii  credebant.     But  if  any  one  prefumed  to 
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(4)  Heinec,  Antiq.  lib.  4.  tit.  i8.  Something  of  this 
kind  took  place  in  HolUnd,  as  to  their  fpitl  or  dluicing* 
hoiifei. 
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exercifc  this  trade  without  leave  of  ttie  mfigiftratei 
they  might  be  fined  or  driven  into  banilhment. 
And  he  who  proffituted  his  wife  or  daughter  for 
gain,  was  punifhaWe  even  with  death  (5). 

The  emperors,  apparently  more  anxious  to  vin- 
dicate their  own  dignity,  than  to  avenge  the 
affronted  Majefty  of  heaven,  hate  been  much 
more  prolix  in  their  provifions  againfi  treafon, 
than  againil  irreligton.  This  formidable  crimed 
divided  from  early  times  mto  perdutUio,  ordireA 
ads  done  againil  the  perfonal  fafety  of  the  prince, 
and  Uefa  mqjrflas,  whatever  was  attempted  in- 
directly againil  the  dignity  and  prerogative  of  the 
republic  or  prince.  To  attempt  the  emperor's 
life  is  an  inftance  of  the  fii-ft ;  to  pretend  to  cbin 
the  money  fanftioned  by  his  ftamp  and  image, 
of  the  fecond.  Both  were  guarded  againft  by  a 
luiuibcr  of  fuccellive  laws,  till  they  all  finally 
merged  in  the  great  ftatutc  of  trcafons,  called  the 
Ixx  Julia  Majellatis. 

This  Julian  law  Nvas  twofold,  the  former  in- 
troduced hv  Julius  CaMar,  interdicting:  from  fire 
and  water  ihofe  guilty  of  treafon — the  Intter  the 
work  of  Auguftiis,  whi'Jh  pronounced  all  pcrforts 
guilty  of  treafon  who  attempted  any  thing  in 
violation  of  the  mqjcflas  or  fovereign  auihoiity 
of  the  (late,  or  of  the  prince,  whether  by  ac!  or 
writing,  a 'law  which,  however  fevere,  was  ftilV 
fiuthcr  aggravated  by  Tiberius,  who  extended  its 

(5)  Nov.  14.  .         \ 
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penalties  eveii  to  Wofds:  nay,  fo  outrageous  Mtete 
its  provifions,  as  tx)  mcludie  thofe  who  ihewed  any 
difrefped  to  the  ilatue  or  effigies  of  the  priftcc^ 
even  to  the  Hdiculcytfs  extefs  of  noticing  the  giddy 
profligate  who  happened  to<  bear  into  the  fiewA  a 
ring  llamped  \vitii  the  Imperial  image  (6). 

.  The  eagernefs  of  tyrants  to  deted  treafon  occa- 
iloned  the  nioft  eibtra^gant  violation  of  all  phrin- 
ciples,  in  the  mode  of  inveiligating  its  ftcrefr* 
machifiations.  Pefrfons  ^  the  moft  notorioufly 
infamous  chara6lera^  and  rendered  by  their  in« 
ftiiiy  (7)  legally  incoiftpetent  to  give  evidence  iti 
any  other  cafe,  were  admitted  to  prove  the  higheft 
of  crimes.  Women,  folidiisr^  (laves,  thofe  in  a 
Ibtte  of  pupitlagC)  frcedtnfefi,  perfons  of  every 
order  and  degree,  were  gladly  received  as  acctfers 
againft  the  unfortunate,  and,  perhaps,  Innocent; 
On  every  fide  the  fsvx>rd  liung  by  a  thread  near 
the  rheads  of  all  the  fubje^  of  the  Aate,  and  to 
ufe  the  woitls  of  the  Englifh  parliament  in  the 
reign  of  Henry  IV.  no  man  knew  how  to  behave 
himfelf  for  doubt  of  the  pains  of  treafon. 

The  fame  dreadful  eagemefs  to  proteft  a  go- 
vernment, whofe  greateft  fafety  fhould  eter  be  in 


(6)  If,  how€<rer,  a  fnan  accidenttlly  fiit  the  tmptrpit^ 
ftatue  with  a  flone,  or  hammer  his,  old  buft  in  repairitig 
It,  he  is  not  guilty  of  treafon^  lay  moft  gravely  0m  ran* 

dtSLs, 

(7)  Dig.  48.  4.  7.  Qui  ftipeadium  mer^ant  acoi^kr 
lion  poterant.     Heineccius,  lib.  4.  tit,  18. 
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the  goodwill  and  afFe6iion  of  its  fubje&s,  broke 
through  eveiy  tender  jtie  of  human  nature  to 
reach  the  real  or  fuppofed  critninill.  The  ion 
was  bound  to  unpeach  the  imther,  the  wife  the 
huiband,  the  friend  the;participator  of  his  heart, 
the  obliged  his  benefactor:;  for  all  private  rela* 
tions  and  domeOic  affections  were  to  bovr  before 
tlie  welfare  of  the  fiate,  or  poffiUy  the  fecurity  of 
a  tyrant  . 

Yet  their  law  of  treafons  w'as,  in  fume  inftanccii 
more  indulgent  than  ours. .  •.  Tjo  confpire  the  death 
of  the  queen  is  treafon  with  us,  not  fo  of  the 
emprefi  with  them-Cs).  .  Hie  wivea.of  traitors 
did  not  fuffer  from  their  treafon,  and  were  capa* 
hie  of  retaining  their  dower  (9);  and  the  father, 
the  daughter,  and  the  grandfons,  were  fcreened 
from  the  forfeitures  which  affe&ed  immediate  male 
dcfceiidants. 

Railing  words  againu  the  emperor  were,  as  with 
us,  a  high  mifdeuieanor,    but  not  treafon  (10); 

(8)  D.  I.  3.  31.  I  here  follow  the  opinion  of  Wood, 
though  I  do  not  fee  how  it  follows  from  the  authority 
quoted  by  him,  which  is,  Princep$  Ugibus  folutus  ejl^  Au* 
gujia  autem  legibus  foluta  non  #/?.  Principes  tanun  eadim 
ill!  priviUgia  tribuunt  qua  ipft  babent.  This  proves  her  in- 
deed to  be  a  fubjed,  but  fo  is  our  queen  a  fubjed. 

(9)  C.  9.  8.  5.  5.  With  us  the  wife  forfeits  her  dower 
for  the  trealbn  of  her  hufband,  but  not  her  jointure. 

(10)  Every  one  knows  the  two  old  remarkable  reprobated 
inftances  of  capital  punilhment  for  words  in  the  reign  of 
Edward  IV. 
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and  the  fame  rational  principle  in  both  laws 
clire6lecl,  that  a  wilh  or  endeavour  to  commit 
treafon  muft  amount  to  fome  overt  aft,  or  be 
manifefted  thereby — that  the  imagination  and 
Aruggle  of  the  mind  muft  be  demonftrated  by 
fome  open  a£l. 

The  penalty  of  treafon  was  the  death  of  the 
traitor,  de(iru6lion  of  his  ftatues  and  bufis(ll)y 
confifcation  of  all  his  eilates,  and  vacating  of  all 
alienajbions  of  his  property  fince  the  commiffion  of 
his  crime.  His  fons  too  were  rendered  incapable 
of  taking  by  will,  or  of  inheriting  by  defcent  from 
any  anceftor  or  collateral  ( 1 2). 

If  the  traitor  was  fummoned  and  would  not 
appear,  but  abfconded  at  the  end  of  a  year  fromi 
the  time  of  the  citation,  he  was  pronounced  con- 
tumacious, and  his  eftate  confifcated  ( 1 3).     And 

(ii)  Statuas  detrabendas,  D.  48.  19.  34.  which  Wood 
tranllates  with  a  careleflhefs  not  quite  unufital  with  him, 
deftrudion  of  his  coat  of  arms,  as  if  the  Romans  had  anno« 
rial  bearings. 

(12)  Corruption  of  blood  is  generally  fpoken  of  as  a  crea- 
ture of  the  feodal  fyftem,  yet  here  a  fpecies  of  it  appears  to 
have  taken  place,  though  not  exadly  (imilar  to  ours. 

(13)  This  then  was  thought  a  reafonable  exception  to 
that  noble  fentiment  which  is  breathed  by  the  fifth  title  of 
the  nineteenth  boo)c  of  the  Pandefis.  ^^  AbftnUm  in  crimi- 
**  nibus  damnari  non  dcbere,  Divus  Trajanus,  Julio  Fron- 
<^  toni  refcribit,  fed  nee  de  fufpiciontbus  debere  aliquem 
^^  damnari,  Divus  Trajanus  Adfiduo  Severo  refcribit,  fatius 
«<  enim  efle  iiiipunitum  relinqui  facinus  nocehtis,  (our  law 
«  fays  of  a  thoufand)  ^uam  innocentem  damnari.'' 

VOL.   I.  £    £ 
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even  after  the  death  of  the  criminal,  a  profecu- 
tion  might  be  commenced  in  order  to  obtain  a 
decree  appropriating  his  eftate  to  the  exchequer 
and  the  public  funds,  that  the  means  which  he 
living  would  have  nfed  to  the  dcftruflion  of  the 
ftate,  might,  while  he  lay  torpid  in  the  gi-ave,  be 
applied  to  its  beQcHt. 

From  the  crime  of  treafon,  the  eye  of  the 
,avenging  law  feems  to  have  turned  more  imme- 
diately, and  more  eameftly,  to  that  of  adultery 
than  any  other,  and  even  antecedently  to  the 
confideration  of  the  more  horrid  one  of  homicide. 
In  early  times  the  horror  of  an  unufual  offence, 
in  later  the  indignation  at  its  frequency,  may  ac- 
count for  this  particular  attention. 

Adultery  Mas  the  carnal  knowledge  of  another 
man's  wife  (li),  knowing  her  to  be  fo(15);  fo 
that  a  married  man  who  lay  with  a  fmgle  woman 
was  not  guilty  of  that  crime,  but  of  the  crime 
called  Jlupy^iniy  if  fuch  fingle  or  unmarried  wo- 
man was  not  a  common  prortitute(lG). 

The  punlllinient  of  adultery  was  death  to  the 
man,  (and  this  extended  to  the  debaucher  of  a 
woman  even  betrothed  to  another)  to  the  woman 

(14}  If  committed  by  a  married  man  with  a  married  wo* 
man,  the  canon  laws  calls  it  double  adultery. 

(15)  For  without  fuch  knowledge  it  was  not  legal  adul- 
tery, 

(16)  I  have  fo  explained  ftuprum  from  the  Pandcfl?, 
vol.  4.  chap.  33.  Yet  in  the  paflagc  of  Tacitus,  lately 
mentioned,  it  means  common  proftitution,  and  Tacitus  was 
a  lawyer. 
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(17)  fcourging,  lofs  of  dower,  and  confinement 
in  a  monaftery,  with  liberty  howevef  td  the  hiif- 
band  to  lake  her  out  and  return  hef  to  his  bed, 
if  he  thought  fit,  within  two  years,  which  if  he 
did  not,  flie  was  obliged  to  take  the  perpetual 
vows  (18). 

As  the  crime  was  fo  feverely  puniffied  by  th6 
law,  vengeance  was  not  left  in  the  hand  of  the 
party  (19),  except  he  deteded  the  offender  in  the 

(17)  Her  freedom  from  the  pains  of  death  for  this  crime, 
is  afcribed  to  the  felf^indulgent  part  of  thefe  ordinances 
really  proceeding  from  the  abandoned  emprefs  Theodora, 
the  wife  of  Juftinian,  though  ian&toned  by  his  name* 

(18)  The  punifhment  of  death,  Heineccius  infifts,  was 
not  infli£ted  in  the  time  of  Auguftus,  of  the  effect  of  whofitf 
law  on  this  head  Horace  thus  boafts  : 

NuUis  pMuitur  cafta  domus  Jiufrhy  and  thinks  he  knows 
better  than  Tribonian,  who  fays  it  did ;  and  as  a  proof  t>f 
it,  quotes  authorities  to  fiiew,  that  the  ^^  lex  julia  de  adul- 
^^  terio  damnatas  lege  uxores  duci  vetat^  quod  perabfurduiQ 
**  foret,  fi  hujus  criminis  paena  vitam  ademiflct.'*  But  this 
only  (hews,  that  the  woman  was  not  punifbed  with  death, 
for  the  law  I  conceive  is  not  fpeaking  of  her  marrying  the 
adulterer,  but  any  one  elfe*  The  words  of  the  Digeft  on 
this  law  are,  ^^  adulterii  damnatam  fi  quh  uxorem  duxerit/^. 
See  Dig.  48.  lib.  tit.  29.  fee*  i. 

(19)  In  Italy  and  Spain,  the  hufband  has  been  permitted 
by  law  to  kill  the  adulterer*  Our  law  doth  not  authorife 
fuch  vengeance,  however  juries  jsac^  excufe  it  \  all  thefe, 
and  many  other  provifions,  are  to  be  found  in  the  forty- 
eighth  book  of  the  Digefts,  tide  5.  which  treats  of  the  lex 
julia  de  adulteriis  coercendis,  as  the  fourth  title  doth  of  the 
lex  julia  de  majeftate.  They  fliould  be  perufed  by  thofe 
who  wifli  to  know  more  of  the  Roman  laws  of  treafon  and 
adultei^V.  £  £*  2 
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a6t  in  his  own  houfcy  and  that  offender  vas  a 
perfon  of  very  low  (lationy  degrading  trade  or 
profeflion,  or  infamous  charader ;  this  refiriftiou 
the  law  declared  to  be  impofed  to  prevent  the 
unbridled  paflfion  of  the  angry  hufband  from 
operating  without  reftraint,  for  it  permitted  a 
father  to  kill  the  violator  of  his  married  daughter  s 
honour,  adulterum  cum  JUia^  which  Wood  ex- 
plains to  mean,  provided  he  killed  his  daughter 
at  the  fame  time ;  the  law  trufting  the  father  s 
tendernefs,  that  he  would  not  do  fo  if  ihe  was  in 
his  power,  wherever  he  detefted  the  offen«e ;  and 
though  it  did  not  pardon  to  the  huiband  the  fatal 
effufions  of  his  wrath  under  any  other  circum- 
fiances  than  thofe  above-mentioned,  it  charged 
him  not  with  the  crime  of  murther,  but  fubjeded 
him,  if  of  low  degree,  to  perpetual  labour ;  but 
if  of  higher  rank,  to  relegation. 

The  jealoufy  of  the  times  of  Juftinian  feems  to 
liave  been  proportionable  to  their  profligacy,  for 
he  permitted  the  huiband  to  caution  the  perfon 
lie  lulpci^fcd  not  to  keep  company  or.converfc 
with  his  wife  (20),  which  warning,  if  difobeyed 
after  bcinij  thrice  repeated,  excufed  the  huiband 
from  the  penalty  of  murther  if  he  killed  the  fup- 
pofed  criminal.  And  even  though  the  jealoufy 
appeared  utterly  groundlefs,  the  magiftratc  might 
punilh  hio  pcrfevcring  obftinacy  in  thus  continu- 
ing to  give  uueafincfs  to  a  worthy  though  abfurd 
mau. 

(20)  Nov.  117. 
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The  law  was  much  more  rational  which  per- 
mitted ftrong  prefumption,  fuch  as  the  circum- 
ftancc;  of  being  found  in  bed  together,  to  fupply 
the  place  of  abfolute  proof,  which  in  an  offence 
of  this  ftanip,  it  is  almoft  impoflible  to  ob- 
tain (21). 

The  confideration  of  this  crime  may  naturally 
be  followed  by  that  of  (luprum,  (which  hath  been 
already  more  than  once  defined  the  living  of  an 
unmarried  man  with  an  unmarried  woman,  who 
lives  in  reputation)  (22),  of  bigamy,  and  of  in- 
ceft  and  unnatural  lufts.  Stuprum,  in  perfons  of 
rank  and  fituation,  was  puniihed  with  forfeiture 
•f  half  their  goods ;  meaner  perfons  received  cor- 
poral punifliment  with  relegation.  Sodomy  was 
puniflied  with' death ;  and  inceft  alfo  if  in  the 
afcending  or  defcending  line ;  in  other  cafes, 
with  deportation  and  confifqation.  Bigamy  was 
;  a  capital  crime  ;  but  deflowering  a  girl  not  fit  for 
marriage,  though  with  her  confent,  which  by 
our  law  is  a  capital  offence  if  flic  be  under  twelve 
years  of  age,  was  by  the  civil  law  punifhcd  with 
bauifliment  or  condemnation  to  the  mines. 

(21)  The  fame  I  hold  to  be  our  law,  yet  I  have  known 
juries  give  the  moft  extraordinary  vcrdids  from  an  errone^* 
ous  notion,  that  their  oaths  did  not  permit  them  in  anions 
for  crm.  con.  to  attend  to  the  ftrongeft  prefumptions,  with- 
out  abfolute  and  almoft  invincible  proof. 

(22)  This  definition  found  in  the  Pandefts  doth  not,  a?; 
I  have  obfervcd,  fecm  confiftent  with  the  ufe  made  of  the 
word  by  Tatitus. 

£  E  3 
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Homicide.  The  diftindiona  of  different  degrees 
of  guilt  in  the  commiffion  of  this  a£i,  are  nearly  the 
fame  as  by  our*  law.  Murthcr — manflaugter  (23X 
— excufable  and  juftifiable  homicide.  Homicide 
with  deliberation  and  premeditated  defign,  was 
puniilied  with  death  ;  and  the  law  on  this  fubjefk 
which  principally  claims  our  attention,  is  the  law 
enaSed  by  one  of  the  greateft  of  murthererSi  L 
Sulla,  the  difUtor^  and  thence  ufoally  called  the 
Corneliaii  law,  de  Sicariis.  It  comprehended  un- 
der the  name  of  murther,  mod  of  the  offences 
contained  in  our  idea  of  it,  and  fom^  which 
though  in  the  eye  of  confcience  evidently  fp  ap- 
pearing, yet  by  rational  and  wife  politici^s,  are 
thought  to  be  pernicioufly  included  in-  its  punifli- 
ment,  for  iuftance,  perjury,  fatal  to  the  life  of 
the  acci^fed  (24). 

(23)  I  infert  the  diftinAion  of  manflaughter  with  great 
heiitation,  in  compliance  with  thi  opinion  of  tf^ood  \  for  Dr. 
Chriflian  fays,  in  a  note  on  Blackflone's  Commentaries, 
^^  In  the  civil  laws,  and  the  laws  of  Scotland,  the  diftinc- 
**  tion  doth  not  exift ;  and  pcrfons  tried  at  the  admiralty 
**  feffions  where  the  judges  proceed  according  to  the  rules 
*'  of  the  civil  law,  muft  either  be  convi<Sled  of  murthcr, 
•*  or  acquitted.**  Yet  this  law  of  Scotland  fcems  to  be 
ftatute  law  5  fee  Erflcine*s  Inftitutes  :  and  the  Pandecb,  lib. 
48.  tit.  8. 1,  fay,  ^^  leniendam  p;enanT  ejus  qui  in  rixa  cau£i 
^^  miigis  quam  voluntate  homicidium  admifit" 

(24)  With  us,  the  danger  of  deterring  juft  profecutions 
^y  threatening  perjury  with  death,  has  outweighed  the  irr 
dignation  of  the  law  at  this  cooled  of  deliberate  murthcrs. 
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The  Inio^ular  vengeance  clenpunced  hy  the  Ro- 
man law  againll  parricide,  denotes  their  horror  of 
the  crime.  The  criminal  was  to  be  fcourged,  and 
then  fewed  up  in  a  fack  with  a  furious  dog,  a 
cock,  a  viper,  and  an  ape,  and  thro\ni  into  the 
M'atcr,  or  amiclft  wild  beafts.  Tliefe  animals  were 
cliofen  as  indicative  of  malice  and  mifchief,  or 
pcfrJjaps  becanfe  they  would  be  more  llowly  tor- 
nientiMg,   and  lefs  immediately  deftructive(25). 

Whether  manflaughter  was  diftinguiflied  in  the 
manner  known  to  us  as  to  its  punithment,  or  not, 
there  certainly  was  fome  attention  ^o  the  diftinc-  , 
tion  between  the  eftetts  of  deliberate  malice,  and 
fudden  paffiop.  This  might  have  led  in  the  lat- 
ter law  to  abfolute  acquittal,  though  tlie  authority 
I  have  mentioned  in  a  note  fays,  leniendam  pee- 
tiam ;    and  in  Scotland,    according  to  Erikine^s 

The  Cornelian  law,  as  quoted  in  the  Pandects,  lib.  48, 
tit.  8.  i«  enumerates  the  following  crimes  punidiable  with 
death,  **  Si  quis  hominem  occiderit, — aut  dolo  malo  in* 
**  cendlum  fecerit, — aut  hominis  occidcndi  vel  furti  faciendi 
•*  caufa  cum  telo  ambulaverit,— quive  cum  publico  judicio 
**  pnceffet,  operam  dcdiflet  ut  quis  innoceni  condcmnarc- 
<«  tur — aut  qui  hominis  necandi  caufa  venenum  confecerit— 
<<  quive  falfum  teftimonium  dolo  malo  dixerit,  quo  quis  rei 
^  ctpitalis  damnaretur." 

Qui  hominem  non  occidit,  fed  vulneravit  ut  occidat^  prp 

homicida  habendus. 

(25)  By  the  Scotch  law,  all  the  pofterity  of  a  parricide 
are  incapable  of  inheriting— -even  curfuig  and  beating  of  a 
parent  infers  death,  if  the  perfon  guilty  be  above  fixteea 
years, 

E  j:    4 
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InftituteSy    both    are    equally    confidered    capi- 
tal (26). 

To  the  horrid  crime  of  fuicide,  the  Roman 
Stoic  was  peculiarly  indulgent,  and  though  the 
law  did  not  countenance  it  generally,  it  was 
tolerated  in  many  inftances,  aud  thofe  inilances 
the  legiflature  condefcended  to  point  out  (27). 
On  duelling  it  was  fileut,  becaufe  the  abfurd  idea 
had  not  yet  entered  the  mind  of  man. 

The  do6irines  and  rules  refpe£ling  excufable 
imd  juftifiable  homicide,  nearly,  if  not  entirely, 
accorded  with  ours.  He  who  defended  him- 
felf  was  not  to  kill,  if  he  could  poflibly  efcape ; 
the  perfon  who  gave  a  blow  with  his  fid,  was 
not  to  be  dabbed  with  a  poniard;  but  if  an 
honourable  perfon  was  treated  ignominioufly, 
OS  by  contumelious  beating  and  fcourg^ng,  he 
might  defend  his  honour  by  the  death  of  his 
enemy,  and  the  chaftity  of  a  woman  might  be 
defended  at  the  expence  of  the  aggrcflbr*s  life. 
In  defence  of  ones  goods  kiHing  was  not  lawful* 
unlefs  of  a  thief  by  night.  Cafual  homicide,  if 
it  happened  in  doing  an  unlawful  aft,  M'as  punifli- 
able,  though  not  capitally. 

7fi^t  and  robbery  come  next  to  be  confidered, 
and  that  in  a  criminal  light,  as  they  were  before 
jn  a  civil. 

The  punifliment  of  manifcft  theft  was  different 

(26)  Book  4.  6.  19. 

(27)  Sitaedio  vitae  vel  impaticntiadoloris,  &c.  &c.  D,  48, 
2J.  3.  6, 
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at  different  times — mul6te,  whipping,  and  ampu- 
tation of  the  hand ;  but  Juftinian  ordered  that 
the  penalty  fhould  be  confined  to  fine  and  banifh- 
mcnt.  Succeeding  emperors  ordained  fevercr 
punifhments — for  the  fii'fl  offence,  whipping ;  for 
the  fecond,  ftigmatizing  on  the  back ;  for  the  thirds 
even  death  by  hanging. 

The  punifhment  of  robbery  Avas  various  accord- 
ing  to  the  degree  of  the  offence.  Houfebreakets 
were  condemned  to  hard  labour  (G8)  ;  and  if  by 
night,  the  burglar,  after  fuffering  the  badinado, 
was  ufually  fentenced  to  the  mines.  Highway 
robbers  (to  whom,  according  to  Wood,  the  name 
of  Latrones  was  appropriated)  after  repeated  of- 
fences, might  be  punifhed  with  death  and  hung 
in  chains ;  and  the  fame  puniiliment  might  be  iu*> 
Aided  on  notorious  pirates  ^29). 

Circumflances  of  courfe  aggravated  the  crime. 
Sacrilege  and  manflealing,  called  Plagium,  were 
always  puniflied    with  death  (30) ;    Abigei,    the 

(28)  The  civil  law  here  made  an  abfurd  diftinAion,  it 
required  that  there  fhould  be  a  taking  away,  and  did  not 
cenfider  a  delivery  of  goods  through  threats  and  fear  as 
conflituting  a  robbery. 

(29)  This  is  not  fupported  by  Juvenal : 

Condu£ium  latronemy  inandia  fulphun  capt(i. 

Sat.  13.  line  145* 

The  Latro  there  is  not  a  highway  robber. 

(30)  What  was  the  occafion  of  this  offence  being  fo  much 
noticed  is  not  clear,  as  military  kidnapping  was  then  un- 
known. 
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drivers  away  of  a  certain  Dumber  of  cattle  limited 
by  the  laws;  Balneariij  the  ftealers  of  clothes 
from  peifons  bathing  (31);  and  Sacculariij  cot 
purfeSy  i^ere  more  fevercly  puniihed;  and  we  have 
already  feen  that  burglary  was  diftinguifhed  from 
houfe-breakinff  in  the  dav.  The  receiver  and 
harbourer  of  a  thief  or  criminal^  was  alfo  puniHi- 
ed ;  but  the  law  fo  far  indulged  human  weak- 
nefs,  and  the  natui^al  affedions  of  the  heart,  as 
to  forgive  the  children,  the  parents,  the  huiband 
or  the  wife,  who  concealed  or  endeavoured  to 
liicltcr  each  other. 

Crimen  falji.  This  name  included  forger}',  and 
every  fpccies  of  fraud  and  deceit,  and  tlierefore, 
according  to  its  nature  and  degree,  was  puniihed 
foinetimes  with  deportation,  and  fometimes  with 
dciith.  If  it  was  a  novel  fpecies  of  fraud,  which 
had  not  peculiarly  come  under  the  contemplation 
of  the  law,  nor  acquired  an  appropriate  name,  it 
was  ranked  under  the  general  head  of  Slel- 
lionute  (Jj'l),  and  punillied  according  to  the  dif- 
cietion  of  the  ju^lge. 

Cri/fun  pecHliUus(^sX).    This  meant  frealing  of 

(31)  Tills  fbemingly  trifling  regulation  will  be  explained 
by  the  recollection,  that  every  Roman  of  any  note  bathed 
once  or  twice  a  day.  Judge  Blackftonc  remarks  thcfe  dif- 
ti  net  ions  of  the  civil  law  and  the  reafons  of  them.  Com. 
\  nl.  4.   ch.  17- 

(32)  StclUonate^  fo  called  from  Jlellic^  a  fort  of  lizard 
with  variety  of  fpots. 

(33)  So  called  a  pecore^  from  cattle,  the  firft  kind  of 
property,  or  perhaps  from  the  firft  money  being  ftamped 
%vith  the  image  of  cattle. 
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the  public  money,  or  cheating  in  the  public  ac- 
counts.    The  puuilhrnent  was  death. 

Crimen  i^efidui  was  a  mifapplication  of  the  pub- 
lic money. 

Crimen  repetundarinn,  or  bribeiy.  By  this  w-as 
underftood  the  corrupt  receiving  of  money  or 
pfefents  by  perfons  in  public  offices,  and  it  ex- 
tended to  the  medium  of  wives  or  fervants.  Prc- 
fents  of  meat  and  drink  however  were  allowed, 
and  others  to  the  value  df  oOO  aurci  in  anv  one 
year,  if  the  donor  had  not  any  fuit  or  petition 
depending  before  the  donee. 

Bribery  was  punilhed  wit,h  death,  if  thereby  an 
innocent  man  was  condemned — with  bunilhment 
if  the  guilty  was  abfolved — and  the  perfon  that 
gave  the  bribe  was  alfo  punifijable. 

Crimen  ambilu^  was  the  crime  of  procuring 
public  office  by  money  or  other  gift,  or  by  any 
unlawful  mode  of  canvaffing  and  folicitation  ; 
under  this  name  was  included  alfo  the  offence  of 
a  fuitor  vifiting  and  courting  a  judge  while  his 
caufe  was  depending  before  him  (34).     At  one 

(34.)  From  the  charge  of  corruption  the  judges  of  thefc 
countries  have,  from  time  immemorial,  been  perfedlly  and 
defervcdiy  free,  with  very  few  exceptions.  Even  Lord 
Bacon  and  Lord  Macclesfield  had  fomething  of  cuftom  to 
plead  in  their  behalf ;  and  the  laft  inftance  was  tin£lured 
with  party.  But  it  is  not  enough  for  a  judge  to  be  honcft  ; 
be  has  to  contend  with  the  pai&ons,  the  prejudices,  the 
partialities,  which,  unknown  to  himfdf,  may  unwittingly 
fippofe  upon  him.     To  become  a  hermit  is  too  much  to 


WRONGS 


[Bol 


time  the  officers  of  the  Imperial  court  avowedly 
took  rewards  for  the  procurement  of  office,  ami 
were  allowerf  to  maintain  actions  to  recover  fuch 
remuneration,  but  this  pniflice  was  abolirtietl  by 
Juflinian. 

Crimen  fraudattC  annona  was  the  crime  of  ft 
flaUing  and  monopolizing  the  market,  and 
punifhable  with  death. 

The  crinifs  hitherto  cnimirrated  had  each  it 
appropriated  punillimcnt.  There  were  others 
called  extraordinary,  and  punished  by  the  extra- 
ordinary power  of  the  judge.  Such  were  threats 
erf"  death,  or  bodily  hurt, — prevarication,  i.  r. 
where  tiie  informer  colluded  with  the  detVndant. 
and  made  a  feigned  profecution. — Removing  land- 
marks,— plundering  fepulchres, — breaking  down 
dams, — breaking  of  prifon, — taking  unlawful  di^ 
trefles, — women  procuring  abortion,  and  latterly 
the  expofing  of  infants  with  intention  that  they 
ihoiild  perilh, — and  under  this  genus  wcro  in- 
cluded vagabonds  and  fturdv  beggars.  All  fuch 
offences  were  faid  to  be  punilhed  arbitrarily,  not 
meaning  thereby  the  wild  plcafure  of  the  judge, 
but  his  found  difcrction. 


I  by 

i 


a(k,  yei  he  who  mixes  in  fociety  can  fcarcc  ovoid  to  hear 
common,  though  perhaps  falfc  fame,  of  the  vicinage 

In  Frincc,  folicitaiion  of  the  judges  (who  purchafed 
their  places)  was  avowed  and  univcrfal.  Jt  tn'tn  vaii  J»t- 
Hciltr  menjugr,  was  a  common  and  curious  phrafe.  Hence, 
perhaps,  t!ie  philoropher  will  trace  one  great  uufc  vf  the 
iowiihl  of  the  monarchv. 


M 
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To  the  black  catalogue  of  crimes  and  puniflt- 
ments,  fucceecls  the  fmiling  title  of  mercy,  libera- 
tion, and  pardon.  The  criminal  could  not  be 
tried  twice  for  the  fame  offence,  even  though  he 
confefled  the  crime  fubfequently  to  his  acquittal, 
but  he  might  be  profecuted  for  the  fame  faft,  if  it 
bore  two  afpeds,  diver/b  intuitu^  as  the  fon  who 
had  killed  his  father,  and  efcaped  an  acciiiation  of 
homicide,  might  yet  be  tried  for  parricide,  that 
being  a  crime  of  a  different  nature  (35). 

One  prote6iion  of  the  criminal  merits  particu- 
lar attention ;  that  arifmg  from  prefcription  or 
length  of  time.  For  various  crimes  there  were 
various  terms  of  limitation,  but  a  lapfe  of  twenty 
years  fcreened  the  offender  from  all  profecutions ; 
a  regulation  which  has  been  imitated  by  Scot- 
land, and  which  the  civilians  infilled  was  wife, 
as  they  reafoned,  that  limitation  in  criminal  caufes 
was  as  necelTary  to  quiet  the  minds  of  men,  as 
in  civil  caufes  to  quiet  their  polfef&ons,  that  neither 
property  nor  life  might  be  uncertain. 

We  are  accuflomed  to  boaft  of  our  Habeas  Cor- 
pus A8y  as  the  great  glory  of  Englifh  freedomr^S); 
but  Rome,  though  not  equally  favoured  by  the 
genius  of  liberty,  was  not  altogether  without  a 

(35)  So  with  US)  a  man  acquitted  of  felony  may  be  in- 
didled  for  a  trefpafs  in  the  fame  fa3  :  a  man  indicted  under 
a  ftatute,  may  be  found  guilty  at  common  law. 

(36)  And  To  it  is  in  peaceable  times,  but  unfortunately 
it  is  always  fufpended  in  the  only  times  when  any  greavt 
number  of  perfons  can  want  its  aid,  in  times  of  trouble. 
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provifion  of  this  nature,  fuch  as  that  if  a  perfoa 
accufed  was  not  brought  to  trial  within  two  j-ears, 
he  was  to  be  difcharged  from  the  accufation. 

The  posver  of  pardoning,  crowns  the  munifi- 
cent beams  winch  iffued  from  tlie  merciful  fide  of 
the  Roman  tribunal.  That  power  which,  as  Mon- 
tefquieu  obferves,  the  principle  of  defpotic  go- 
vernments doth  not  admit,  but  which,  excrcifed 
with  prudence,  prwluces  adiifirable  effects. 


(431  ) 
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OF  THE  ROMAN  COURTS  AND  ACTIONS.  "T^ 

1  HE  nature  of  the  Roman  tribunals,  during  \ 

the  time  of  the  RepubHc,  is  wrapt  in  much  ob- 
fcurity,  and  hath  given  rife  to  much  controverfy. 
The  ambiguous  name  of  Judices,  together  with 
the  modern  application  of  it,  had  produced  aw 
errdheous  opinion,  that  the  perfons  fo  called  cor- 
rcfponded  to  our  judges.  Tliis  opinion  (1)  hath 
been  fufficiently  refuted,  and  it  has  been  pro- 
ved (2),  that  they  much  more  refembled  the 
modern  jury,  and  that  there  prefided  in  the  court 
a  diftinft  magiftrate,  who  pronounced  the  vei*dift 
or  fentence  of  the  judices  or  jury. 

(i)  Neither  Dr.  Middleton,  nor  Abp.  Potter,  feem  to 
have  been  aware  of  the  diftinction  here  mentioned,  between 
the  judices  or  jury,  and  the  magiflrates  or  prefidents  in  the 
courts  of  judicature,  or  judges  oT  the  bench.  Dr.  Middle- 
ton,  in  his  life  of  Cicero,  calls  the  judices,  judges  of  the 
bench. 

(2)  Particularly  by  Mr.  Pettingal,  in  a  treatife  exprefsly 
written  to  (hew  the  antiquity  of  juries,  and  their  refem* 
blatice  to  the  Greek  Aixs?«i  and  Roman  judices. 

'  *       ,1"  ^ 
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A  great  qudlion  has  been  darted,  and  fome 
deductions  made  from  it  applicable  to  celebrated 
controverfies  in  our  own  times,  whether  thefe 
judices  were  judges  of  law  as  well  as  of  fa£L 
During  the  Roman  republic,  fays  Dn  Halifax, 
die  office  of  magifirate  and  judge  were  diilinA 
and  feparate.  The  office  of  the  magiftrate  was 
to  enquire  into  matters  of  law,  and  whatever 
buiinefs  was  tranfaded  before  ^him,  was  faid  to  be 
done  injure.  The  office  of  a  judge  was  to  en- 
quire into  matters  of  Ja8;  and  whatever  was 
tranfa£led  before  him  was  faid  to  be  done  in 
judicious).  On  the  other  hand  Dr.  Pettingal 
maintains,  by  many  elaborate  arguments  and  in- 
genious quotations,  that  they  were  judges  both 
of  law  and  of  fa£l,  and  that  the  prefiding  magi- 
firate, fometimes  called  Judex  Quasftionis,  had 
little  to  do  but  preferve  decorum  in  the  court,  to 
colled  tlic  opinions,  and  pronounce  a  ientence 
conformable  to  the  fentence  of  the  jury. 

But  a  queftion  much  more  curious,  and  which 
I  do  not  recolleft  to  have  feen  agitated,  occurs, 
and  that  is,  how  were  either  the  judices,  or  the 
magiftrate,  capable  of  determining  on  matters  of 
law.  To  begin  with  criminal  cafes  ;  the  judices 
for  all  trials  in  criminal  cafes,  were  chofen  by 
ballot  on  the  kalends   of  Januar}%    the  praetor 

(3)  Halifax  Analyfis— Book  3.  ch.  8.    Of  the  (ame  opi* 

nion  fecms  to  have  been  the  great  Montefquieu. 
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taking  the  ballot  (4),  and  then,  (5),  out  of  this 
whole  number  was  ftruck  the  jury  for  each  par- 
ticular caufe,  amounting  in  number  to  eighty- 
one,  but  rendered,  by  Hl  power  vetted  in  each 
party,  to  cihallenge  or  rejeft  fifteeti  to  fifty-one. 

The  bodies  or  brders  of  which  the  feleft  judices 
for  the  year  Were  taken  by  ballot,  varied  at  dif- 
ferent times,  and  of  fo  great  confequence  was 
that  point  to  liberty,  that  the  controverlies  ctfn- 
Cjemlng  it  gave  i-ife  to  almoft  all  the  interiol: 
troubles  iu  (he  Roman  ftate  from  the  time  of  the, 
Gracchi  to  the  death  of  Julius  Csefar,  the  great 
contention  between  the  higher  and  lower  orders 
being,  who  ihould  be  matters  of  the  judices  or 
jury,  or  out  of  what  orders  they  ihould  be  chofcn^ 
and  one  great  caufe  of  the  odium  againtt  thofe 
illuttrious  men,  the  Gracchi  (6),  and  of  their 
fatal  end,  was  the  transferring  the  choice  of  the 

(4)  This  is  the  account  ^nerally  given,  ytft  the  prsetor 
feems  to  have  hid  fome  further  authority  from  this  paflage 
of  Cicero,  Pnetores  urbani,  qui  jurati  debent  **  opftmum 
^^  quemque  in  felectos  judices  referre/'  unleft,  'as  is  moil 
probable,  this  barely  refers  to  his  returning  a  gtnend  lift,  out 
ibr  which  the  juries  for  the  year  were  to  betaken  by  ballot. 

(5)  This  very  much  refembles  wr  ibetfaod  of  ftrikiiig  i 
feeord  jury,  under  the  act  of  parliament,  previous  to  tbt 
affixes  for  all  civil  caufes  during  the  (ame. 

(6)t*  OudsClariffimos,  ingehioffimos,  amantiftidbs  plebis 
'^  Romanae  virosi  Non  ut  plerique  nc&s  tlBk  acbitror  Giac^ 
^  ehos  laudare* 

VOL.  I.  t  t 
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judices  or  jury,  from  the  fenators  to  the  equitesy 
who  were  a  middle  order  of  citizens. 

At  a  fubfequent  period  they  were  chofen  half 
out  of  the  fenators,  and  haif  out  of  the  equkes  (7) 
— (*7),  then  again  oat  of  theequites  only  (8) — 
then  again  divided  (9),  and  at  laft  by  the  Plan- 
tian  law,  chofen  out  of  the  three  orders,  the  ple- 
beians being  added  to  the  foraiet  two. 

The  fenate  end  ariilocracy  bekifg  firiends  of 
Sylla,  and  the  equites  having  been  partizan^  of 
Marius,  the  former  made  a  law  that  the  judices 
fhould  be  chofen  out  of  the  fenators  only.-  But 
this  regulation  lafted  1)ut  ten  years,  when  they- 
were  appointed  to  be  chofen  out  of  three  or^ 
ders(iO)^    the   fenatorsy     equttes^    and    trilnuii 

^  Graccbt  qui  Plebi  Romanae  cMmxkKs  fAtiriimim  C9h» 
^  gitavcnmt." 

Gcero  di  Uge  Agrarla. 

(7)  Bj  a  law  of  Senrilim  Caepio. 

(«7)  By  the  lex  Glaucia. 

.  (8)  By  the  lex  Livia. 

.  (9)  Equefter  crdo  judictvit  quia4|iiagiiika  jdhSos  Qm  i»» 
fainia  fecundum.  sequvm  &  hmum,  is  thtf  uniftdU  tiftw 
mony  of  antiquity — ^ne  tenuii&ma  fufpicio,  fays  Cicero,*- 
Quae  intra  decern  annos  poftea  quam  ad  fenatom  iudidft  uaa-, 
ITat^  funt  nefarie  flagiofe  que  facta  funt. 

(10)  The  tribuni  xrarii  were  not,  as  the  naiw  miglit 
fttm  to  import,  quaeftors  or  treafurers  of  the  anny>  but. 
re't)tercntatives  of  the  very  loweft  orders. 
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fcrarii,  and  thus  they  appear  fo  have  been  at  the 
trialofMilo(Il). 

But  in  all  thefe  modes  of  appointtiient,  there 
Is  no  reafon  to  fuppoie  that  the  judices  or  jury 
thus  chofen,  were  well  if  at  all  qualified  to  judge 
of  matters  of  law,  or  verfed  in  legal  fcience; 

And  though  I  have  been  hitherto  fpeaking  of 
criminal  cafes,  we  fliall  fee  little  reafon  to  expeft 
more  legal  knowledge  in  thofe  of  a  civil  nature. 

The  juries,  or  if^  that  name  be  not  approved^ 
the  afliffance  of  the  praetor,  were,  according  to 
Kennett(12),  of  three  forts,  Arbitri,  who  were 
appointed  to  determine  in  fpme  private  caufes  of 
no  great  confequence,  and  of  very  eafy  decifion  ; 
Recuperatores,  afflgned  to  decide  controverfies 
about  receiving  or  recovering  things  which  had 
been  loft  of  taken  away  i  and  Centumvirf,  who 
tried  caufes  of  a  fuperior  order. 

I  think  he  has  omitted  an  order  of  inferior  ju- 
dices between  the  Recuperatores  and  the  Centum-^ 
viri ;  or,  in  other  words,  that  all  the  triali  above 
the  cognisance  of  the  Arbitri  and  Recuperatore^i^ 

(i  j)  The  votes  on  Milo^s  trial  ftood  thus : 

Condemned  by  Acquitted  by 

Senators       la  Senators    6 

£quites         13  Equites      4 

Trib.  ^r.   13  Trib.-*r.  3f 

38  13    T*otalJ| 

30  challenged  make  Bt. 

(U)  ftomto  Ant  tit.  book  3.  cb.  iji 
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were  not  centuTJiviralia  Judida{l^).  Ileineccius 
particularly  obferves,  that  the  jtidkes  JeleSi  did 
fometimes  determine  private  caufes,  and  prcnes 
it  from  a  pafl'age  out  of  Suetonius.  But  it  matten. 
not  to  our  prefent  quellion.  Certain  It  is, 
the  moft  important  civil  caufes,  and  thofc  whv 
required  moft  knowledge  and  judgment,  were 
referved  for  the  Centuniviri.  Now  who  were 
they?  one  hundred  and  fifty  men,  (for  the  num- 
ber did  not  anfwer  exaftly  lo  the  name)  annually 
chofen,  three  out  of  every  tribe,  to  decide  private 
controvefies.  What  reafon  is  there  to  fuppofc 
that  they  were  much  greater  lawyers,  thougli  they 
might  be  more  refpcftable  jurymen  than  their  fel- 
lows ? 

We  muft  then  look  to  the  prefiding  magiflrate, 
the  real  judge,  not  called  judej;  indeed,  but  yet- 
really  and  truly  correfponding  to  the  judge  ou 
the  bench,  and  not  to  the  juryman,  to  give  his 
aid  and  dire6tion  in  point  of  law. 

This  prefiding  magiftrate  was  properly  the 
prxtor(l-l-)  ;  but  as  the  prtetors,    though   their 

(13)  Cemumviralia  judicia  funt,  ufu  capionum,  tutela- 
rum,  gemilttatum,  mancipioruin,  paricium,  luminum,  tef- 

<  umentorum  ruptorum,  aliorum  que  hujus  generis.  Cic.  dc 
Or.  c.  I.  38.  Thefc  Centumviri  were  divided  into  cfaam- 
bcrs,  like  die  Roman  rota  in  modern  da^s,  for  (rytng  each 
its  own  particular  Tpccies  of  caufes. 

Judex  Pedaneus  was  To  ca]lcd|  becaure  in  fubfelliis  $c 
^uafi  ad  pedes  prxtorls  fedebat. 

( 14)  The  people  at  fome  periods  might  choofe  judges  in 
criminal  cafes  diftlna  frgm  the  prztor,  cailed  Quxfitotti 
Puacidii. 
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number  was  latterly  encreafed,  could  not  poflSbly 
prefide  at  all  trials,  they  af^pointed  deputies  both 
in  civil  and  criminal  cafes,  viz.  in  the  former  the 
decemviri  litibus  judicandis,  and  in  the  latter  a 
judex  qusBftionis(15).  The  decemviri  were  chofen 
out  of  thofe  who  had  been  quasflors ;  the  judex 
quseftionisy  out  of  thofe  who  hail  borne  the  sdile- 
fliip ;  but  as  we  can  fee  no  reafon  why  the  quae^ 
ftorfliip  or  sedileOiip  fhould  require  or  give  a  ge- 
neral knowledge  of  law,  and  as  the  prsstorlhip 
being  annual,  his  deputies  mud  have  been  alfo, 
the  difficulty  is  not  much  removed. 

The  only  way  which  occurs  to  me  of  account-* 
ing  for  the  poffibility  of  the  exiftence  of  the  ju- 
dicial power,  without  (landing  judges  learned 
and  experienced,  is  by  ftippofing,  that  in  a  inili* 
tary  ftate,  little  acquainted  with  commerce,  few 
laws  and  fimple  controverfies  required  uo  great 
knowledge  to  decide  them,  and  that  the  deci(ton$ 
were  often  like  thofe  of  the  TurkifH  cadi,  if 
honeft,  governed  chiefly  by  the  good  fenfe  of 
the  individual;  a  fuppofition  rendered  more 
probable  when  we  refled,  that  in  the  earlier 
times  of  JRome,  every  prsetor  made  his  own  code^ 
and  publiflied  at  his  entrance  into  offioe  the 
rules,  regulations,  and  maxims  of  juftice,  which 

(15)  At  MiIo*s  trial  it  happened,  from  the  particular 
time  of  the  year,  that  there  were  no  magiftratet  elected, 
and  Pompey  vefted  for  the  occaAon  widi  extraordinary 
power^  hiinfelf  appointed  the  judex  quieftionis  for  ftiaf 
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appeared  to  him  proper  to  be  followed  in  the 
enfuing  year,  until  in  more  improved  times  he 
iras  obliged  to  attend  to  precedent,  and  the  Jus 
Praetoriiun  became  a  permanent  Code. 

In  the  times  of  the  Emperors,  we  find  thefe 

judices  felefti,     gradually  going   into   difufe, — 

the  power    ajid    authority    of  juries   negle&ed 

^ud  defpifed,    and   gradually  all  judicial  autho* 

Tity  veiled  in    the  magiftrate  or  judge    of  the 

bench  alone,    and   tliefe    magiilrates  ultimately 

becoming  permanent  like  our  own  tribunals,  as 

will  appear  from  the  following  extrads  from  a 

palfage  in  the  Novelise,  82.  1.     *'  Vetus  fchema 

Zenonis  omnino  perimimus— eligere  vero  per^^ 

fpexiinus — qui  communes  omnium  erunt  Ju- 

*'  dices  ;"  and  a  little  after  it  fays,    '*  Quia  vero 

competcns  eft  efle  etiam  majores  aliquos  dig- 

nitate  proveftos,   experinieuto  caufarum  mul- 

tarum  aut  plurimi  temporis  exercitatofq.    idco 

perfpeximus,"  &c.  (l6).      Judex  here  plainly 

fignifying  judge  of  the  bench,  for  it  is  faid  in 

the  next  chapter,    *' Judices   itaque  port  noftros 

**  adniiniftratorcs  hos  cifc  volumus,  &  his  negotia 

*'  dcliganius." 

It  was  a  principle  of  the  Roman  law,  in  de- 
termining who  fliould  be  the  judex,  or  what  the 

(x6)  Before  the  age  of  Juftinian,  or  perhaps  of  Dio- 
clefian,  the  dccurics  of  Roman  judges  had  funk  to  an 
empty  title,  and  in  each  tribunal  the  civil  or  criminal  jurif- 
di^Slion  was  adminiftered  by  a  fmgle  magiflratc,  who  was 
raifed  or  di^raccd  at  the  will  of  the  Emperor.     Gibbon. 
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court  of  decifion,  that  aBor  fequitur forum  rei^  a 
principle  eagerly  adopted  by  the  canonifls  to 
exempt  ecclefiaftics  from  lay  jurifdiftiou,  but 
not  imitated  in  the  European  courts  of  admi- 
ralty, which  feize  the  goods  of  a  foreign  debtor 
if  found  in  the  creditor's  country,  and  bring  the 
caufe  to  the  creditor's  tribunal ;  but  in  Frifeland, 
fays  Huberus,  which  is.  paiticularly  tenacious  ^of 
the  civil  laift^,  this  pra6iice  doth  not  prevail. 

Trials  were  either  more  or  lefe  folemn,  the 
former  pro  tribunali,  the  latter  ftiled  de  piano, 
being  decided  by  the  hafty  fignature  of  the  prs-" 
tor  at  his  own  houfe,  or  in  the  public  way  with- 
out any  formal  decree,  upon  mere  petition  (l  7). 
In  the  more  formal  trials,  the  party  proceeded  by 
regular  forms  of  a6^ion  according  to  the  nature  of 
his  cafe,  which  calls  upon  us  to  give  a  general 
view  of  the  Roman  adions. 

They  were  divided  in  the  firft  place  into 
real,  perfonal  and  mixed.  Real  a6iions,  other- 
wife  called  vindications,  were  thofe  in  which 
a  man  demanded  fome  certain  thing  that  wa» 
his  (run  ;  and  were  founded  on  dominion  or  jus 
in  Tx\     Perfonal  actions,  denominated  alfo  cw 

(17)  It  is  a  great  miftake  to  think  that  caufes  heard  de 
piano  included  all  fummary  procecdiiigs.  Some  of  thofe  pro 
tribunali  were  alfo  fummary,  fo  that  de  plane  and  fummatim 
are  not  fynonimous.  It  is  a  miftake  alfo  to  fuppofe  that  no 
fummary  proceeding  was  in  writing.  Aflor  eitgit  in  caufa 
(ummaria  an  yelit  petere  icriptis  vcl  verbo«  Rep.  Berta« 
Chini.  36. 
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diQumes,  were  thofe,  in  which  a  tn^  demanded 
what  wtts  barely  due  to  him,  and  wcire  founded 
on  obligation,  or  Jus  ad  rem.  Mixt  a^ons 
were  thofe  in  which  fome  fpecific  thing  wte  do* 
manded,  and  alfo  fome  perfonal  obligation  waa 
claimed  to  be  performed  (18). 

A6lio  realis  di6ia  eft  ex  re,  quaB  petitur ;  puta 
quando  quis  nullo  jure  mihi  obligatus  eft,  fed 
volo  illi  quieftionem  fuper  aliqua  re  movere.  Pet^ 
fonalis  dicitur  quando  p^fona  obligata  eft ;  puta^ 
cum  1^0  contra  eum,  qui  mihi  in  aliquo  contra^ 
vel  maleficio,  vet  quafi,  obligatus  eft.  Sed  certe 
fecundum  hoc  yidetur  quselibet  adio  realis  4^ 
perfpnalis  ;  namii  peto  rem,  per  confequets  dica 
te  obligatum  ad  rem  ipfam  tradendam  feu  reftitu* 
endam,  &  fic  habet  locum  realb  &  perfonalis. 
Item  (i  petp  a  te  decern  ex  cauia  mutui,  dirigo 
a6lioi)em  meam  in  ipfa  decem  ;  &  fic  habet  locum 
realis  &  perfonalis.  Coniiderandum  eft  autem  ex 
quo  fonie  prima  procedit  adio,  et  fecundum 
initium  et  originem  fa6li  cenfenda  eft  perfonalis 
aut  realis.  Nam  in  contraftu  vel  quafi,  malcficio 
vel  quafi,  pcrfopia  prmcipaliUr  obligatur  :  &  ideo 
tantum  atlio  perfonalis  locum  hab^t.  Cum  vcro 
agit  ad   rem,    res    tantum  principaiiter  petitur. 


(]8)  I  have  taken  this  firft  paragraph  from  Halifax, 
caufe   it    is   impoffible    to  expreii  the  diftin&ions  mote 
clearly  or  better. 

Real  actions  with  us  have  a  more  limited  mci^ning,  as 
confined  to  real  eftate,  a  diftinAion  of  property  unknown  t^ 
the  Romans. 
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Scias  quod  ia  nulla  reali  aAione  debet  quis  dicere, 
peto  mihi  rem  refiitui,  fed  tantum  peto  rera 
ipfam  vel  hsereditatem.    Lib.  fi.  Speculi  de  Aftione. 

Real  actions  were  either  ami  or  prattorian. 
The  former  were  rti  vindication  properly  lb 
called,  and  the  a8io  confejforia  &  negatoricu 
The  firft  fuppofed  property  in  the  plaintiff,  pof- 
feffion  in  defendant,  and  required  a  previous  de- 
cifioR  as  to  the  poffeflion  pendente  lite  ( 1 9).  The 
fecond  and  third  were  intended  to  be  applied  to 
incorporeal  things,  the  firft  claiming  a  fervice  in 
another's  eftate,  the  other  denying  that  his  own 
Vts  liable  to  a  fervice  or  Jervitus. 

Real  adions  being  direftly  or  properly  given   [j     j 
by  the  l»w  for  the  revindication  of  thofe  ti^gs  ^^*^ ' 

(19)  The  whole  oonduft  of  the  adion  called  r^  vin£^ 
cati9  may  be  feen  in  Gic^ro*s  Oiation  for  Munena, 

Th^s  diftindiofi  b^we^  the  fitititj  and  Pfffiffiry  fitk 
is  worthy  of  remark  by  thofe  who  wifli  to  inveftigate  the 
origin  of  our  pofleflbry  ^ills. 

The  determination  of  the  pofleffion  in  the  intermediate 
time  is  often  illuftrated  by  the  flory  of  Appius  and  Virginia^ 
who,  in  flagrant  violation  of  all  principles  of  law,  decreed 
that  poflfei&on  in  favour  of  flavery, 

.^  This  interlocutory  decree^  called  in  the  Roman  law  th 
iiindiciarum^  has  been  ufual  in  our  court  of  admiraltyy  as 
ihall  be  (hewn  hereafter. 

The  meaning  of  zftrvitus  has  been  illuftrated  in  a  former 
part  of  the  volume.  It  may  be  further  exemplified  by  pa<« 
ri(bioi^er*8  right  to  bury  in  the  church-jrard^  though  the 
freehold  be  in  the  parfon:  that  \^y  zfnrvict  bom  a  thing  to 
a  perfon  or  pcrfonsi 
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only,  in  which  a  man  had  a  vefted  property 
or  dominioa,  tlie  praetor  was  obliged  to  lend 
his  aid  in  many  cafes,  for  ioftanct,  by  the  nc- 
tio  publicinna,  if  a  depofitary  or  Iruftee  loft  pof- 
feifion  of  a  thing,  (in  which  in  (ime  he  would 
have  acquired  a  property,)  before  the  property 
accrued.— fitcijbria^  to  guard  the  rights  of  per- 
£>QS  in  an  eoeniy'i^  prifon  or  beyond  iba,  and 
refcind  pcefcriptive  ciaims  fist  up  in  their  ab- 
f^nce.-^PauIiaw,  where  a  debtor  had  difpofed  of 
any  thing  to  defraud  liis  creditort  ^80) ;  and  Ser^ 
xiiaiWy  tp  recover  a  diftreis  eloigned,  anions  de- 
riving their  names  from  the  %'arious  preetors  who 
were  tlie  authors  of  them.  • 

If  incident  queftions  arofe,  which  jnuft  be 
determined  previoufly  to  the  main  queftion,  they 
were  tried  in  anions  alfq  ranged  under  the 
head  of  real,  and  termed  prasjudicial  afiions,  as 
for  inftance,  whether  the  plaintiff  was  a  Have  or  a 
baftard  (21). 

Tlie  pcrfonal  adions  of  the  civil  law,  as  Mr. 
J.  Blackftone  obfervcs,  were  of  the  fame  nature 
with  ours;  they  arofe  from  contrafb  or  torts, 
either  legally  or  equitably.  To  recount  them, 
lecins  to  me,  at  this  day,  an  idle  and  fuperflu- 
ous  talk,    but  curiofity  may  be  fatisfied  by   re- 

(20)  This  anfwers  to  eur  ftatute  againft  fraudulent  con^ 
vcyanccs. 

(2i)  Thcfc  may  be  compared  partly  to  pleas  in  abate* 
ment,  partly  to  iflucs  out  of  chancery.     BraAon  fpeaks  of 

prejudicial  anions,  lib.  3.  cap.  4. 
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trurring  to.  the  brief  but  clear  analyfis  of  them 
niatlc  by  Billiop  Halifax.  I  will  content  myfelf 
with  explaining  the  names  of  one  or  two  of  them, 
which  even  now  not  uufrequently  occur  to  l^med 
readers. 

CondiBiones,  or  condiclious  anions,  took  place 
when  new  laws  introduced  new  obligations,  with- 
out prefcrlbing  the  particular  fuit  or  mode  of  en* 
foccement.  The  aSio  infaSum,  or  prce/criptis  Der- 
l?iSj  which  may  properly  be  confirued  an  a^ion 
on  the  cafe,  has  already  been  e^lained  (SS)^ 

Rejiitutio  in  integrum  was  to  refcind  the  con* 
trads  of  minors,  or  fuch  as  had  been  made  through 
force  or  fear.  JSJ^  mutuo — cammodatOj  depofitOy  Uh 
cati  conduBi — empti  venditi — Pigneratitia  explain 
themfelves  by  the  names  of  the  contrails  from 
whence  they  fprung,  and  in  many  pf  thefe  cafes 
tliere  was  not  only  a  dire^  but  a  contrary  ac- 
tion, that  is,  the  defendant  had  his  a&ion.  £•  Gp 
the  depofitary  againft  the  depofitpr,  to  indemnify 
him  for  any  expences  incurred. 

Of  mixt  a£tion9    the  mod  remarkable  men- 

(22)  As  applied  to  inn9minatg  contnu&s.    See  Chap.  11. 

Preefcrlptis  a  Jureconfultis  quum  nulla  formula  danntur 
a  Pontificibus  vel  pratoribus.  If  it  were  worth  the  tim^ 
many  refemblances  might  be  f^ewn  between  condi£titi* 
ous  a£tions  and  fome  of  ours:  thus  condi£iio  indebiti^  was 
ajfumpfit  for  money  paid  by  miVake.'^^Condictio  caufa  data 
non  fecuta^  ajfumpfit  to  recover  back  monev,  wb^re  the 
confidcration  happened  to  fail. 
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tioned  :ire  the  communi  decidundo  and  the  finrnm 
regundorum,  of  partition,  and  I>ounc]aries  (23), 
and  they  were  fo,  becaufe  iKe  pnetor  mijht,  in- 
ftcad  of  afljgning  the  land,  give  if  he  chofe  a  pe- 
cuniary compenfation  and  remedy  againft  the 
perfon  ;  but  why  this  was  more  pectiliarly  the 
cafe  in  thefe  particular  queftions  about  landed 
property,  doth  not  feem  fo  clear. 

The  next  grand  divtfion  of  actions  was  into 
thofe  botuE  fidei,  Jiri8i  juris,  Sf  arbitrariet.  In 
the  fccond  inftance  the  court  was  legally  confined 
to  the  ftrift  words  of  the  contrafls  or  agree- 
ments ;-^in  the  firft  with  more  latitude  could 
judge  what  was  the  real  equity  of  the  cafe  ; — 
in  the  laft,  if  tlie  defendant  rcfufcd  to  liften  tn 
Tcafon,  the  judge  was  allowed  to  puniJh  his  obfil- 
nacy  by  decreeing  more  than  the  fum  even  equi- 
tably due.  Indeed  the  aftions  borne  fidei  ^'  ar- 
bitrarix  feeni  to  have  been  decided  by  arbiters, 
arhitri,  and  not  by  the  judices. 

A(:tions  were  again  divided  into  pcrfecutorr 
of  the  thing,  or  penalty,  or  both.  By  the  firft 
were  meant  all  real  actions,  and  all  fierfonal 
founded  in  contra^  :  by  the  fecond  thofc  founded 
in  tort ;  by  the  laft  fuch  in  which  fomc  thing 
was  recovered,  and  alfo  a  penalty  impofed  on  the 
defendant,  as  the  aftion  de  v'l  bonorum  raptontm. 

Tlie    diftinflions    of    actions    into    fuch    in 

(23)  Familite  trelfcunda  and  Haridatatis  adltit,  when  a 
(Irangcr  kept  poiTefiion  ^alnft  the  boT}  were  a 
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which  double,  triple,  and  fourfold  damages  were 
recoverable,  or  in  which  lefs  than  the  fum  due 
was  recoverable,  as  for  a  dividend  of  a  bank- 
rupt's efFeds,  are  of  lefs  importance.  As  a6tions 
might  be  founded  in  contracts  entered  into  not 
only  by  the  man  himfelf,  but  alfo  by  thofe  u\i- 
der  his  power,  as  his  fon  or  his  flave,  this  gave 
rife  to  another  diftin6lion  of  them,  and  as  fuch 
perfons  might  alfo  commit  wrongs  for  which  the 
father  or  mailer  were  anfwerable,  the  clafs  of  noxal 
a£lions  originated  from  thence. 

The  diftindion  of  the  aSio  dircQa  Sg  utilis,  is 
familiar  and  plain ;  the  former  fprung  from  the 
dired  words  of  a  law,  the  latter  from  its  equitable 
interpretation. 

The  lail  diftindion  I  ihall  mention,  is  into 
perpetual  or  temporary ;  the  former  were  fa  called 
becaufe  at  firft  there  was  no  (latute  of  limitation 
affeding  them,  though  they  were  afterwards 
confined  to  thirty  years,  which  feems  to  have 
been  the  longeft  limit  allowed  for  bringing  any 
adion ;  as  to  temporary  in  many  cafes  the  limi* 
tation  was  ihorter,  even  down  to  three,  and  thofe 
favouring  of  a  criminal  nature  were  confined  in- 
deed to  twenty  at  the  mod.  Praetorian  a6iions 
at  firft  mud  have  been  brought  within  a  year,  but 
aflterwards  tl^e  time  was  regulated  by  analpgy 
with  thofe  called  civil. 

The  power  of  cumulating  adions  deferves  par- 
ticular notice ;  it  is  unknown  to  the  Englifh  law, 
and  even  to  the  Scotchj  but  i;s  a  diltinguiihiiig 
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featttre  in  the  praftice  of  our  court  of  admiralty, 
Tt-Iiicli  Co  clofcly  folUuvs  tlie  civil  Ia\r,  and  the 
principle  on  which  depends  the  faUitarv  privilecre 
of  fcamrn  and  othcfs  to  join  in  the  fame  fiiit,  the 
general  ^riJun<l  of  aftion  being  the  fame,  in 
that  court,  which  advantage  is  one  of  the  grcai 
Ijoafis  of  that  trihnnal.  It  is  necclTary  tbcreft 
to  know  tluLt  the  Roman  or  civil  law,  for 
faving  of  expcnce,  and  curtailing  of  litigatii 
admitting  the  jiincli{m  of  feveral  ai^lions  depend- 
ing on  one  and  the  fame  ground,  as  in  imitation 
of  it  our  courts  of  equity  wdl  allow  commonen 
tu  join  in  fuit  on  a  queflion  of  common,  or  pa- 
riftiinners  tocflablilh  a  general  modus. 

Calvinus,  ill  his  lexicon  Juridicum,  lias  from 
the  civil  law  (particularly  the  beginning  of  the 
pandcd;,  de  Jurlfdi^ione  omnium  Judlcum, 
the  end  of  the  chapter  in  the  Code  de  Annali 
ceptionc)  al)ridgcd  tlic  following  account  of  tha' 
cumulation  of  aftions.  Cumulatio  eft  jus  per- 
^uendi  multis  a^ionibus,  in  nno  codeuique 
judicio  editis,  gratia  minuendarum  litium  femper 
permifla  nifi  fuerit  nominatim  prohibita.  Eft  in- 
trodutta  propter  compendium  Utigandi,  fcilicel 
M  apud  eundem  judiceni,  codcmque  tempon% 
limul  difccptentur  ea  qua;  aliixguin  miiltiplicatj* 
ftinptibus  &  moleftiis  feorfim  espcdieuda  forent^ 
tit.  Cumulatio. 
The  method  of  proceeding  in  criminil  cafes 
threefold,  by  tnquifitioii,  accufation,  and 
dfiianciation,  tiame«  and  moded  of  pnfcecdin^ 
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alio  familiar   to  the  ecclefiaftical  courts  in    mo- 
dern times. 

Inquifitlon  was  an  aft  of  the  judge  making  en- 
quiry by  virtue  of  his  office  in  general,  or  upon 
common  fame  exifting  among  credible  perfons, 
and  was  cither  general  or  particular. 

Accufation  was  a  Iclemn  charge  of  a  crime,  in 
order  to  public  punifliment,  preferred  to  a  judga 
by  a  private  accufer. 

Denunciatio7i  was  the  delation  of  the  charge 
to  a  proper  tribunal,  by  perfons  peculiarly  called 
upon  by  their  offices  to  enquire  into  the  cxiftencc 
of  crimes  (24). 

I  ihall  here  conclude  this  compendium,  >fliich 
I  truft  will  be  an  ufefiil,  and  from  the  difficulty 
of  compreffion  of  fuch  vaft  materials  has  certainly- 
been  to  me  a  laborious  feledion  of  thofe  points 
which  appeared  moft  worthy  of  notice  in  modern 
days.  By  way  of  Appendix  the  Praftice  of  the  ' 
Ecclefiaftical  Courts,  as  is  deduced  from  the  Civil ' 
Law^  is  here  annexed. 

(24)    Denunciations,  fuch  as  prefentments  of  offences^  ir 
by  churchwardens  and  queftmen,  are  almoft  out  of  ufe  with  '^ 
us ;  the  two  other  modes  of  proceeding  are  familiar  under  \ 
the  names  of  the  nure  office^  and  the  office  promoted.     The*  \ 
name  of  inquifition  feems  to  have  gone  into  difufe,  through;;;^^ . 
deteftation  of  the  vije  ufe  made  of  it  by  certain  foreigi^'"' 
ecclefiaftics,  %  ^ ; 
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The  reader  will  in  this  chapter  find  fome  paf- 
fages  in  the  text,  and  fonie  notes,  which  arc 
rc^pcatcd  in  the  chapter  upon  Admiralty  Praflicc 
ill  the  fecond  volume.  This  was  unavoidablCp 
uniefs  important  matter  ^vere  to  be  omitted  in 
treating  of  one  praftice  or  of  the  other,  or  uniefs 
the  {ludent  of  one  was  to  be  perpetually  referred 
to  tlie  other,  with  much  inconvenience. 


OM 

■ 

TOE  PRACTICE 

THE  ECCLESIASTICAL  COURTS. 


Having  now  taken  a  ftort  furvcy  of  the  civit 
law^,  we  fliall  be  better  prepared  and  enabled  te 
underftand  the  praftice  of  the  eccleiiaftical  courts. 
I  (hall  fpeak  firft  of  the  confiftorial,  then  of  the 
prerogative,  and  lafily  of  the  courts  of  appeal. 

All  proceedings  in  the  court  of  prerogative 
being  fun\mary,  to  underlland  pradice  thoroughly, 
our  firft  and  principal  attention  ifhould  be  paid  to 
the  confiftorial  courts,  for  having  once  well 
comprehended  the  proceedings  in  a  plenary  fuit, 
^t  will  be  eafy  to  explain  thofe  in  a  fummary; 

OF  THE  PRACTI6e  OF  THE  CONSISTORIAL 

COURTS. 

Caufes   in   thefc   courts   are   either    plenary 
orfummary.     Plenary  (1)  being  thofe  in  which 

(i)  Plenary  caufes,  among  many  others,  are  all  tefta* 

mentary  caufes,  except  in  the  court  of  prerogative,  thofe 

of  jactitation,  dilapidation,    fimony,    and    all  caufes   of 

correftion  from  the  office  volun^^ly  promoted*     Tithe 
otufes  in  Ireland,  and  thofe  fe>in  the  mere  office^  may  be 

examples  of  fummary.      Defamation  caufes  nuy  be  now 

hwAfummariffime.    See  6  Geo.  I.  ch.  6.  fee.  13. 

If  in  plenary  caufes,  the  proceeding  be  fununary,  i .r.  with- 
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the  order  and  folemnity  of  the  law  are  exadly 
obferved,  fo  that  if  there  is  the  lead  infringe- 
ment or  omiffion  of  that  order,  the  whole  pror 
/  ,  ceedings  are  annulled. — Summ^ry^  thofe  in  which 
*  y  '  fuch  order  is  difpenfed  with.  My  firll  bufineCs 
ihall  be,  and  it  is  much  the  mod  important,  to 
explain  the  order  of  proceeding  in  plenary  caufes. 

In  every  plenary  caufe  there  are  three  parts, 
pne  from  the  ci(atioj)  %o  the  coqtefla^ion  of  fuit 
jnclufiyfly. 

Tlie  fecondf  fit>m  the  contcftatioQ  of  fuit  ex* 
plufively  to  conclufion  in  the  caufe  inclufively. 

The  third  froip  conclufion  to  de^tive  fcQy 

^       Under  the  Qrft  divifion  I  ihall  confiderj 

1.  Citation. 

2.  Contumacy. 

3.  Appointment  of  a  prodon 
A.  The  Libel;  .  ^ 

b.  Exceptions,  lieplication  and  C^nte(;ation  of 
fuit.  / .'      '  '  (T. 

Under  the  fecond, 
1.  Further  allegations.    1  with  exceptions    to 


} 


2.  Perfonal  anfwers. "       J       each. 

out  contciUtiot)  of  fuit,  an  affignatipn  and  term  to  propound 
all  things,  and  to  conclude,  and  without  conclufion  the 
whoile  is  nullity  \  but  if  in  fummary  caufes  the  proceeding 
be  plenary,  it  is  not  invalid.  In  cafe  of  doubt,  therefore^ 
it  is  better  to  proceed  plenarily.  See  Oughton's  Qrdp 
Judiciorum,  tit.  Jt 
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3.  Proofs  by  witiieffed. 

4.  Publication. 

5.  Term  to  propound, 

6.  Conclufion; 


Under  the  third> 

1.  Sentence. 

2.  Execution  (2). 


-y^    CITATION.     ^  ^-^^^ 


*^'f  •>  ■  '-'^ 


X 


Since  citation  is  the  beginning  and  foundation- 
of  the  whole  caufe,  and  an  invalid  citation  caa 
produce  no  eifeft  (linlefs  cured  by  the  appear •• 
ance  of  the  impugnant  in  perfon,  or  his  laMrful 
proftor),  it  is  neceffary  to  obferve  the  requifites 
to  a  good  citation,  which  Gail  reduces  to  fix  (3), 
viz.  the  infertion  of  Xht  name  of  the  judge — 

(1)  I  think  this  the  t>laihe(E  analyfis ;  Oughton  make^ 
One  fomewhat  diflFereht,  and  many  of  the  writers  on  ci'^ 
vil  law,  a  third  ftill  different  from  his^  viz.  preparatoria 
judicii'y  the  preparatives  of  the  caufe,  which  are  down 
to  conteftation  offuit,  znd  judicium  ipfum,  the  caufe  itfelf^ 
which  is  from  conteftation  of  fiiit  to  fentence  inclufivelyy 
and  divide  both  the  preparatories,  and  the  members  of  the 
cauCfe  itfelf,  into  fubftantial  and  incident.  Intervention  and 
reconvention  will  come  in  with  more  clearnefs,  after  otice 
analyiing  a  fimple  fuit  free  from  thofe  ingredients. 

(3)  Oughton  doth  the  fame.  I  prefer  Gail  to  Maranta 
oipon  this  head,  becaufe  the  ktter  exprefsly  declares  that  he 
is  looking  to  the  local  practice  of  the  kingdom  of  Naples, 
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of  the  promovent — of  the  impugnaot— of  the 
caufe  of  fuit— of  the  place — and  of  the  time  of 
appearance,  to  which  we  may  add  the  affixing 
the  feal  of  the  court,  and  name  <^  the  regtfter 
or  his  deputy. 

In  mentioning  the  defendant,  hefides  the  de- 
fcription  of  him  evidently  neccffary,  the  tSOth  Ca- 
non (4)  ordains  that  no  bifltop,  or  other  eccle- 
fiaftical  judge,  iliall  fuffer  any  general  proceis  of 
quorum  n&mina  to  be  fent  out  of  his  court,  ex- 
cept the  names  of  all  fuch  as  arc  thereby  to  be 
cited  (hall  be  firft  exprefsly  entered  by  the  hand  of 
the  regifter  or  his  deputy  under  the  faid  procefi, 
and  the  faid  procefs  and  names  be  firft  fubfcribed 
by  the  judge,  or  his  deputy,  and  hb  feal  thereto 
affixed. 

The  fpecies  of  perfons  to  he  cited  is  alfo  to 
be  confidered.  Noblemen  are  to  be  cited  by 
letter  miflive.  Minors  under  twenty-one  to  be 
enjoined  to  appear  according  to  law,  that  is,  by 
their  guardians,  (or  if  they  have  no  guardians, 
themfelves  or  the  perfons  they  refide  with  arc 
cited),  and  bodies  politic  by  their  fyndlc  law- 
fully conftituted.  From  a  confiftorial  court, 
no  citation  can  iflue  to  fummon  a  man  out  of  his 
diocefe(6). 


(4)  The  69di  in  Ireland. 

(5)  By  ftatute;  but  if  he  appear,  and  fubmks  ta  Aefiii^ 
no  prohibition  will  be  granted. 


r     . 
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CONTUMACY, 

Under  the  lad  bead  we  fuppoied  th^  P^^y 
cited  to  pay  obedience  to  the  citation.  We  mud 
now  conlider  the  cafe  of  hU  contumacy  in  not 
appearing.  Firfi,  when  be  has  been  ferved  with 
the  citation ;  fecondly,  when  be  abfcouds,  or  at 
leaft  cannot  be  found,  to  be  ferved  with  the  ci- 
tation ;  and,  thirdly,  I  will  conlider  the  cafe  of 
~~~  his  appearing,  and  difappearing  again. 

In  the  firft  inftancei  the  primary  citation  being 
returned,  and  oath  made  of  the  fervice  thereof, 
and  upon  proclamation  made  tlie  party,  not  apr 
pearmg,  it  is  prayed,  in  pam  of  bis  contempt^ 
tbat  a  citation  ifliie,  fummoning  the  party  to 
ihett^^caufe  why  he  ihould  not  be  excommuni- 
cated. / 

This  being  ferved  on  him,  and  not  being  obeyed, 
a  citation  iffues  to  him  or  her  to  ftt  or  htar 
themfelves  excommunicated,  together  with  a  man^ 
date  or  authority  to  fome  proper  perfon  to  exe-- 
cute  the  iaid  citation,  the  whole  of  which  is 
ufually  prayed  for  by  the  name  of  a  videndum  ad 
piandate  (6)*^-' 

The  lad  mentioned  citation  being  returned, 
and  oath  made  of  the  fervice  thereof,  and  the 

(6)  If  the  party  once  appear,  and  appoints  a  proAor 
who  ezjiibits  a  proxy,  all  the  trouble  on  the  following  p^t 
16  faved,  for  this  pvodfor  never  can  diiapptar  in  the  coik- 
iifiorial  court, 

^■<      .-..       .-rw    .       •'       i:/'-        O  G  4        ■     - 
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manate  being  alfo  returned,  together  with  a  ( 
tificate  of  the  execution  thereof,  the  judge  aP 
figns  tlie  party  to  be  cxconinitinicated,  which 
however  ftill  cannot  be  done  till  the  end  of  fonr- 
teeu  days,  at  the  expiration  of  which  lime  tit* 
proftor  offers  a  fchedule  or  decree  for  excom- 
munication in  writing,  which  the  judge  at  his 
petition,  on  that  or  perhaps  the  next  court  day, 
(7)  reads  and  pronuilgcs  (S).  The  party  is  then 
to  be  denounced  and  declared  excommunicate  in 
his  parilli  church,  by  the  minifter  only,  in  time 
of  divine  fervice  upon  a  Sunday,  and  the  de- 
nunciation, with  a  certificate  of  the  execution 
thereof,  is  lodged  with  iheregifter;  and  then  if 
the  party  ftands  out  excommunicate  for  forty 
days,  to  be  reckoned  not  from  the  excommuni- 
cation but  from  the  denunciation,  application  is 
matic  to  chancery  for  the  writ  de  excomtmtnicato 
capiendo  (9). 
Aha  all  this  tedious  procefs,  though  the  \ 


(7]  Whether  this  and  other  ads  (hall  be  done  an  fiic- 
ceeding  court  days,  or  more  time  be  given  and  allowed, 
oiuft  depend  very  much  on  circumibuices,  and  the  dis- 
cretion of  the  court. 

(8]  If  the  judge  be  a  layman,  he  mult  call  in  ton 
proper  and  difcrcet  clergyman  to  icad  the  fcntcnceofif 
communication  in  his  prcfcnce. 

(9)  The  proceedings,  if  the   party  Hands  out 
munication    for  forty   days,    with   the  mode  of  1 
tion   10   chancery  for    the   writ  de   Excemm. 
found  in  Bum,  title  Excomm.  ' 
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tumacious  pc^Hbn  is ^pijaiflied,  his  advcHary.has 
iinacle  fittle  'pfogfefs  towahU  tfie  fiearing  of  liis 
caufe.  He  mud  now,  to  enable  himfelf  to  pro- 
ceed to  hearing  without  an  appearance  on  the 
other  fide,  iffue  a  citation,  called  a  citation  to  alt  ^jrrf^'^ 
effcBsj  the  purport  of  which  is  to  defire  the  de-  ^ 
fendant  to  come  and  fee  all  the  proceedings  which 
are  to  be  had»  recounting  them  minutely  up  to 
final  fentence.  A  libel  is  next  lodged  in  the  re- 
giftry,  and  an  order  made  that  the  oppofite  party 
do  anfwer  it  within  a  certain  time,  which  he 
not  doing,  his  non-appearance  is  taken  for  a  nega- 
tive conteft  (10)  or  plea  of  the  general  iflue, 
and  the  plaintiff  or  promovent  proceeds  with  his 
proofs,  and  goes  on  to  hearing. 

^dly.  Now  fuppofe  the  party  abfconds  and 
cannot  be  ferved,  or  it  cannot  be  found  where  he 
is,  thoujsh  he  doth  not  intentionally  conceal  him- 
felf,  the  primary  citation  being  returned  with  a 
non  ejl  inventus^  in  the  former  cafe  a  ci  cation  ^ciis 
6^  7)iodis  iffues,  in  the  latter  ajublic  edi6L  /e  ^ 

The  citation  viis  &  modis,  as  the  name  im- 
ports, muft  be  executed-  in  all  or  any  of  the 
ways  that  occur  of  making  it  mod  public — by 
publication  in  the  ftreet,    or  in  the  church   in 

(lo)  But  in  the  prerogative  where  the  proceedings  are 
fummary^  upon  the  return  of  the  firft  citation,  the  non- 
appearance is  taken  for  a  negative  conteft,  and  you  pray 
liberty  to  file  a  ^libel,  no  videndum  ad  mandate^  nor  any 
thing  of  that  kind  being  neceflary,  except  in  proceedings 
(or  coftsy  and  fuch  like. 
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time  of  divine  fervice,  or  by  affixing  it  to  the 
door  of  the  manfion-houfe  (II)  or  parifli  church 
of  the  party,  or  perhaps^  (which  is  the  ufual 
vay  of  executing  the  public  edifi),  by  affixing 
it  on  the  public  exchange,  or  fome  fuch  noted 
place  of  refort.  The  public  edid  is  executed  in 
the  mode  lad  mentioned. 

Tlie  citation  viis  &  modis^  or  public  edid,  be- 
ing executed,  a  certificate  muft  be  made  of  the 
premifes,  and  the  citation  brought  into  court; 
and  if  the  party  cited  then  appear  not,  the 
prodor  of  the  oppofite  party  accufes  his  con- 
tumacy, he  being  firft  three  times  called  by  the 
crier  of  the  court,  and  in  p^in  of  his  contu- 
macy requefts  that  he  may  be  cited  to  fliew 
caufe  why  he  ihould  not  be  excommunicated, 
which  being  alfo  returned  with  a  non  eft  invenius, 
a  videndum  ad  mandate  viis  Sg  rmdis  iflues,  and 
the  party  is  then  excommunicated,  and  after- 
^^rds  denounced  excommunicate ;  after  whicli  a 
citation  to  all  effeHs  iflues,  upon  the  return  of 
which  liberty  is  given  to  the  promovent  s  pn)c- 
tor  to  exhibit  a  libel,  and  produce  and  examine 
witneflesy  and  to  go  on  to  fentcncc. 

3f//y.  The  third  cafe  is  where  the  party  has  ap- 
peared, and  appointed  a  proftor  who  exhibits  a 
proxy,  and  aftenvards  wants  to  Hifappear  again. 
In  the  prerogative  court  this  doth  not  fignify,  as 
he  can  be  proceeded  againft  in  his  abfence  ;    but 

(ii)  The  outward  door,  for  the  houfe  cannot  be  en* 
tered  for  %ht  purpofe  without  confent* 
5 
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in  the  confiftorial  court  formerly  infinite  de- 
lay and  mifchief  were  occafioned  by  this  trick  of 
an  inipugnant,  becaufe  his  adverfary  was  obliged 
in  fuch  cafe  over  and  over  again  to  proceed  by 
videndum  ad  mandate,  even  to  compel  him  to 
anfwer  or  join  iflue  upon  a  libel  or  allegation  (12). 
In  the  confiftorial  court,  therefore,  tlie  late  emi- 
nent judge  eilablifhed  a  rule,  which  has  been  fol- 
lowed by  his  very  learned  fucceflTor,  that  either 
party,  when  he  appears  and  exhibits  a  proxy,  can- 
not difappear  under  pain  of  fufpenfion  of  the 
proftor  attempting  fo  to  do,  which  falutary  mode 
renders  the  old  tedious  procefs  in  fuch  cafe  ua 
neceflary.  There  feems,  however,  to  be  a  diffi- 
culty where  a  perfonal  anfwer  is  called  for,  for 
that  the  pro6h>r  cannot  give  in  ;  but  I  have  heard 
it  faid,  that  in  fuch  cafe,  for  want  of  the  anfwer, 
the  party  would  be  excommunicated  injianter 
And  in  another  cafe  the  party  muft  be  proceeded 
againft  perfonally  and  excommunicated,  and  the 
appearance  of  his  proftor  can  be  of  no  fervice^ 
or  rather  his  appearance  is  fufpended,  viz.  where 
the  party  is  contumacious  in  not  obeying  the 
order  of  the  court  refpefting  the  payment  of 
alimony.  (13). 

APPOINTMENT  OF  A  PROCTOR. 

The  citation  being  retttmed,  a  proftor  in  the 
ufual  courfe  appears  for  the  promovetit,  and  fup- 

(12)  This  is  founded  in  the  praAice  of  the  canon  law* 

(13)  There  may,  perhaps,  be  other  .cafes  which  do  not 
occur  to  my  recolle£tioa« 
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poGngtlie  impiignant  to  obfv  the  citation,  a  proc- 
^t  tor  alfo  appears  for  him.  Thcfc  prodors  may  be 
rccallc<i  before  conteftation  of  fuit,  not  after,  in 
ftiiA  practice.  After  couteflntion  of  fuit,  and  not 
until  then,  they  become  ilomiiii  )atis,  the  effeS  i»f 
which  U,  tliat  they  can  fubftitutc  another  proc- 
tor ill  their  place,  which  they  cannot  do  before, 
at  Icail  without  a  fpecial  proxy  or  a  fpecial  cbtufe 
in  the  general  one  (1 4'),  and  may  then  proceed 
in  the  fuit,  even  after  the  death  of  the  client,  and 
all  notices  are  diretted  to  them  only. 

The  proftor  is  to  be  appointed  verbally  by  the 
party  prefent  in  court  (15),  or  by  writing  under 
feal  attcfted  by  a  notary  public,  or  fometimes 
merely  figned  by  the  party.  And  though  be 
liave  fucli  autiicntic  proxy  under  fcal  for  all  ge- 
neral pHrpoIcs,  a  fpecial  proxy  may  flill  be  re- 
ipiilile,  to  give  him  authority  for  fomc  particu- 
l;ir  purpofes. — E.  CJ.  in  a  teftanientary  caufif 
fuit  liaviug  been  contefted,  and  the  will  dcnia 
the  party  cannot  afterwards  come  in  and  co 
fels  the  will  on  his  general  authority  without  a 
fpecial  proxy  for  that  purpofe;  if  therefore  he 
ba^  no  fpecial  proxy,    he  mull  let  the  caufe 


2U&H 

cojH 
ut  a 
:  he 
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((14}  Tills  is  ufunl,  and  includes  a  claufc  empowering 
them  to  Itibllinitc  from  the  beginning.  Iseliets  of  motioas, 
iCQ.  arc  not  recognized  by  tbcfe  courts,  as  by  the  courts  oC 
law,  though  they  may  be  ufed  by  the  pro£lon  inter  fe  for 
mutual  informatiun.  f:  ^-jC^^    iC_  *^^-»   ''»*''»^, 

(15)  Ufually  in  writing.  ■   y  ^  ^    •  ' ^  ^y  a 

/.  ;v^/».  --4.'*^  S.^^^  ./^-zU.  - 'S^-f^' 
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on  upon  proof,   to  a  hearing  cv  parte,  which  f n» 
deed  is  the  ufual  and  bed  mode. 

Proxies  are  always  neceffary,  but  particularly 
in  the  prerogative  court,  becaule  there  they 
proceed  in  the  abfence  of  tlie  party,  which  canr 
not  be  done  in  the  confiftorial  courts. 

The  proftor  ceafes  to  be  prodor,  and  is  J^unc- 
tus  officio  after  fentenc.e  apd  appeal,  or  by  the 
death  of  the  party  before  conteftation  of  fuit, 
or  he  may  inform  the  court  at  any  time  that 
he  wilhes  to  be  no  longer  employed  for  the  party. 

In  ancient  times,  befides  the  libel,  there  were 
put  in,  after  conteftatioij  of  fuit,  pofitions  and 
articles  (16).  Thefe  are  ^11  now  comprehended  in 
the  libel. 

The  pofitions  were  intended  to  be  anfwered  by 
the  adverfaiy,  the  articles  to  be  proved,  and 
what  was  pofited  could  not  be  controverted,  qui 
tohit  fatetury  but  neither  of  them  were  in  an  in- 
terrogatory form,  any  more  than  is  any  part  of 
the  libel  in  the  fpiritiial  court. 

HBEL 

We  iljall  here  copfider  the  requifites  to  a  good 
libel,  in  confidering  which  Gail  will  be  an  ex- 
cellent guide.  It  muft  confift  of  a  narration 
and  cpnclufion  (17).  It  muft  be  apt,  and  the  in- 
eptnefs  pf  the  I'lhtl  is  qhiefly  to  he  }ooked  for  in 
the    conclufion    or   prayer,    which  reftraius   thfi 

( i6)  By  the  ]>raAice  of  the  canon  hw, 

|i^)  SeeGail,  lib.  f.  Ol)ferv.  §i*  et  4eince||S| 
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narration  to  what  itfelf  contains,  and  which  is 
abfolutely  necefiary  in  civil  cafes,  though  not  m 
criminal;  but  m  a  general  prayer  has  the  fame 
dfe£i  as  in  the  courts  of  equity,  it  is  generally 
put  in,  in  the  fame  falutar}*  manner,  e.  g.  thus : 
uhtrefore  this  party  prays  right  and  juJUcc^  and 
mth  cojls^  fee.  or  perhaps  a  little  more  particularly 
thus:  xiherefare  ih\%  party  prays  right  and jujhcej 
and  that  Jhc  may  be  feparated  from  the  bed  and 
board  of  the  faid  A^  and  that  he  may  be  compelled 
to  pay  fujficient  alimony,  to  this  party j  according  to 
his  fortunCj  quality,  and  condition,  toiih  alimof9y 
pending  thisfuit,   and  cojis. 

The  proper  definition  of  an  inept  libel,  is 
vhen  there  doth  not  appear  tlierein  a  caufe  of 
aflion  ;  if  the  libel  be  inept  only  in  part,  it  doth 
not  vitiate  the  whole. — ^The  judge  is  if  poflible 
to  fiip|>ort  the  libel,  and  interpret  it  favourably 
for  the  plaintiff,  and  when  hcTejefts  it,  accord- 
ing to  Gail  he  may,  withbut  difmifling  the  de- 
fendant, enjoin  the  plaintiff  to  €;;chibit-  another 
libel  clear  and  properly  conclufive. 

'Jlie  lil>el  muft  be  clear  and  explicit,  for 
otherwife  how  can  the  defendant  know  how  to 
defend  himfelf,  or  the  judge  how  to  pronounce 
fentence?  and  this  is  particularly  neceffary  in  a 
criminal  fuit  (is).  Obfcurity,  fays  Gail,  may 
arife   in   a   libel,    on  account   of  its  being  too 

(18)  Gail,  lib.  i.  Obf.  67.  This  muft  mean,  I  take  for 
granted,  before  conteftation  of  fuic. 


»      •'    ^    ' 


ECCLESIASTICAL  COURTS.         A63 

general,  too  indefinite  or  vague,    equivocal,   or 
alternative. 

The  other  charaSeriftics  of  a  good  libel,  fudi 
as  that  it  (liould  be  fufficiently  certain,  not  idly/ 
long,  irrelative,  or  argumentative  (19),  are  too 
obvious  to  need  difcuflion.  Heineccius  laugiis 
at  many  of  the  claufes  ufually  inferted,  and  even 
at  the  prayer  for  cofts,  which,  fays  he,  the  judge 
is  by  his  office  bound  to  decree,  though  not^ 
mentioned  (20).  .  ->-<^ 

-   The  promovent's  pro^lor,   on  putting  in  the  /  *.. 
libel,    prays    the  inipugnant's   prober's  anfwer,  .1   ' 
v/ho   then   prays  a   time  to  be  aflilgned  him  to  -'• 
prepare,  an  anfwer,   which  in  the  common  couifc 
is  the  ne^t  court  day,  but  may  be  enlarged  at     ' 
the  difcretion    of  the  judge.     The  promovent's 
proSor  alfo  fays,  or  rather  is  fuppofed  to  fa)^ 
that  he  repeats  the  libel,  and   prays  it  may  be 
repeated  in  vhn  pofiiionum  <§•  articular utn  (21).  ^^  ;   /v/ 

(19)  *^  In  criminalibus  libellus  obfcurus  vcl  gencralls 
**  non  procedit,  etiatn  parte  non  opponente,  fed  debet  cflc 
^^  certi  criminis  loco  &  tempore  coardati,  ita  ut  reus  nega« 
^^  tivam  loco  &  tempore  coarfiatam  probarc  pofBl-— alitcr 
«'  defenfio  tojjeretur."  Gail,  lib.  i.  Qbf.  612.  There  is 
Sio  point  in  which  libels  are  fo  apt  to  offend  as  this ;  hence 
our  pleadings  in  the  fpiritual  courts  often  bear  the  rcfcm* 
blance  rather  of  a  lawyer's  fpeech,  than  of  a  party's  plead-* 
ing ;  full  of  inveiiive  and  inference^  when  they  (hould  con* 
lain  only  avernunts^ 

(20)  On  the  Pandeds^  part.  x.  338. 

(2  x)  For  tbe  meaning  of  this  fee  ante^  p.  46  U 
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Caveators  muft  both  allege  immediately.     A 
copy  of  the  libel  muft  be  given  to  the  impug- 
,rant  by  2  Henry  V.  ftat.  cap.  3.  but  no  prohibi- 
tion  will  go  to  the  admiralty  for  refufing  the  copy 
of  a  libel,  for  the  ftat.  2  Henrv  V.  doth  not  ex- 
tend  to  the  admiralty.     See  Salk.  553. 
^    The  libel  being  thus  filed  with  all  due  circum- 
"   ftances,  the  next  ftep  is  for  the  impugnant  to  give  / 
\  nis  ac 

.A  KW^PTIOXS, /REPLICATION,  AfND  COX- 


in  his  anf\v;er  to  it^^/  aJ^ir^f^^^'^J^  -//"^^ 


.<- 


TESTATION  OF  SUJT. 

The  libel  is  aufwered  in^a  general  manner  by 
a  conccniou  of  its  truth,  which  is  called  conitjl" 
ing  it  aj/irmativclj/y  or  by  a  general  denial  in  the 
nature  of  a  plea  of  the  general  iflue,' which  is 
faid  /()  coutejl  it  negatively  (22) :  Or  it  may  be 
oppofcd  l)v  exceptions,  in  the  nature  fomctinies 
ol'deimuiers, — at  otlier  times  of  pleas  in  bar,  or 
in  ahatcnienr,  as  llmll  be  explained  prefently ;  or 
by  pleadings,  filled  in  tliefe  courts  matters  con- 
trart/,  ikj'enjicc^  or  jujiijicatory  ;  and  in  common 
parlance,  any  one  of  thefe  is  faid  to  make  a  cou- 
tellatiun  of  fuit(23),  though  inaccurately. 

(22)  The  ufual  form  of  contcfting  It  negatively  is,  admit 
the  fami  as  far  as^  &c.  &c.  and  contejl  the  rejl  negatively^ 
A.  B.  advocate. 

The  &CS.  mean  as  for  as  it  makes  for,  or  is  f<s[vourab!c 

to  my  client, 

(23)  Strictly  fpeaking,  conteflation  of  fuit  is  confined  to 

the  general  i(fut\  .        ■ .         • 
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If  the  impugnant    neither  confefles    the  pro- 
inovent's  libel,  nor  contefts  it  negatively,  which 
is  pleading  the  general   iflue,  he  probably  then 
puts  in  an  excep)hpn,  whichexception  may  ^^  Jy  ft.  :^ 
cither  peremptory  or  jiigt  f  "j^  it  perempts  the  fuit,     .-^   ;.- 
it  muft  do  fo  eithei'"'for  caufe  apparent  on  the         / :  /; 
face  of  the  libel,  or  for  caufc  firft  appearing  in 
the  exception  itfelf.     In  the  firft  cafe  it  anfwers 
to  a  general  demurrer, -^in  the  latter,  to  a  fpecial 
plea  in  bar.   /.  -      . 

If  it  doth  not  perempt  the  fuit,  but  excepts  .--y*'^^- 
for  the  defe6l  of  form  in  the  promovent's  plead- ,^  •/>  i^ '  V 
ings,  or  for  matters  fet  forth  in  itfelf,  but  not 
amounting  to  a  bar,  it  anfwers  in  the  firft  place 
to  a  demurrer  for  want  of  form,  in  the  latter  to  a 
plea  in  abatement.  But  ftill  to  all  thefe  various 
pleadings,  the  civu  law  has  affigned  only  the  ge- 
neral name  of  exception^  with  a  difiinAion  into 
thofe  dilatory  and  thofe  peremptory. 

In  modern  pra6lice  indeed  more  names  of  plead- 
ings have  been  introduced  over  and  above  thofe 
known  to  the  ancient.  If  the  plea  be  a  juftifica- 
tion,  it  is  called  a  matter  jujiijicatory — if  it  be 
of  an  excufing  nature,  and  contains  much  de- 
fence, but  does  not  amount  to  a  full  juftification, 
it  is  called  a  matter  contrary  and  defenjioe ;  and 
if  it  denies  the  faft  not  generally,  but  fpecially 
fetting  forth  fpecial  circumftances,  it  is  called  a 
matter  contrary  only  (24).  '< 

(24}  The  diftindlion  of  the  civil  law  between  exceptions 
properly  fo  called,  and  iefenas^  doth  sot  feem  however 
perfe^y  to  tally  with  the  dtftioftions  above,  which  I  hivc 

VQI^  I,  H  U 
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To  illuftrate  all  thefe  by  example :  if  in  a  fult 
/. .  '  for  jaftitation,  the  party  can  pofitively  deny  the 
faft,  he  contejis  the  libel  negatively ;  but  fuppofe 
in  a  fuit  for  jaditat  ion  of  marriage,  that  it  appeared 
on  the  face  of  the  promovent's  libel  that  he  had 
no  caufe  of  fuit,  a  peremptory  exception  in  general 
terms,  in  the  nature  of  a  general  demurrer,  might 
be  put  in  by  impugnant. 

If  o\\  the  other  hand  the  libel  was  perfeft,  but 
*"    ""       a  bar  is  ftarted  by  the  impugnant,  as  for  inftance, 
that  the  caufe  was  fubftantialiy  tried  before  in  a 
fuit  in  which  the  prefcnt  promovent  might  have 

not  taken  from  books,  but  colIe£led  from  my  own  obferva- 
tions.  See  Heineccius  ad  Inftttuta,  lib.  4.  tit.  13.  Pro- 
prie  dicitur  exceptio  quando  actori  competit  a£lio,  quia  eft 
a£kionis  exclufio,  quando  autem  a£tori  nullo  zStxo  compe- 
tit, id  quod  oppontt  reus  proprie  vocatur  deftnjio.  Lan- 
franci  praxis,  ch.  4.  de  cxcepttonibuts ;  but  by  modern 
jiirifts,  the  latter  are  called  exceptions  of  fafl,  to  diftinguifli 
them  from  the  others,  which  are  called  exceptions  of  law ; 
for  in  its  moft  extended  fenfe,  the  word  exception  included 
both,  and  was  omnis  rei  allegatio  ac  defendo  qua  intentiv) 
a£loris  vel  ipfo  jure  vcl  ob  aquitatem  eliditur. 

Pleas  in  excufe^  or  in  juftification^  are  fo  common  in  law, 
(though  they  have  not  been  fo  (Irongly  diftinguiflied  from 
other  pleas  as  in  the  ecdefiaftical  court)  that  the  above  dis- 
tinction which  I  have  taken  wants  no  comment.  I  will 
not  fay  that  the  above  diftin6lion  between  matters  contrary^ 
and  matters  contrary  and  defenfrue  is  accurately  obferved,  but 
it  fccms  to  me  the  true  one.  A  pleading  is  fometimes  called  a 
matter  peremptory  and  defenjive  :  for  inftance,  a  woman 
inftitutcs  a  fuit  for  a  divorce  on  account  of  cruelty,  and  for 
alimony,  the  hulband  may  plead  adultery  in  her,  which 
pet^mpts  her  demand  for  alimony»  and  in  fome  oicufuic  /jt- 
ctefei  or  defends  his  harib  behaviour. 
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intervened,  the  objeftion  is  urged  in  a  pleading 
called  alfo  a  peremptory  exceptiorij  but  in  the  na- 
ture of  a  plea  in  bar. 

If  no  fuch  objeftions  are  in  the  power  of  the 
perfon  of  the  impugnant,  he  may  perhaps  find  .-  J^ 
tiefefts  in  the  form  of  the  libel,  e.  g.  for  omit- ' 
ting  the  fetting  forth  of  time  and  place,  or  for 
not  annexing  documents  therein  referred  to,  and 
mark  them  by  an  exception,  not  called  peremp- 
tory, but  fimply  ftiled  an  exception,  which  is  in 
the  nature  of  a  demurrer  ybr  want  of  form.  Or 
he  may  pofiibly  objeft  to  the  jurifdiftion  of  the 
court,  or  plead  that  the  promovent  is  a  minor,  not 
competent  to  inilitute  a  fuit,  by  exceptions  in  the 
nature  of  pleas  in  abatement. 

But  now  let  us  revert  to  the  fecond  cafe,  and 
fuppofe  that  the  impugnant  has  a  plea  in  bar> 
and  that  it  not  only  perempts  the  fuit,  but 
amounts  to  a  juflification,  e.  g.  that  he  had  a 
right  to  jaftitate,  for  that  a  marriage  had  aftu- 
ally  taken  place  ;  he,  probably,  infiead  of  calling 
his  plea  a  peremptory  exception,  will  call  it  a 
matter  jujiijicatorif ;  if  on  the  other  hand  he  can- 
not juftify,  but  has  matter  of  excufe,  e*  g.  that 
he  did  not  bqaft  or  jaftitate  in  order  to  hurt  the 
good  name  of  the  promovent,  but  at  her  own 
earnefi  requeft  and  defire,  it  will  be  called  a  mat" 
ter  contrary  and  defen/ive. 

If  after  all  impugnant  finds  he  has  no  occafion 
to  have  recourfe  to  any  of  thefe  defences,  and  is 
able  to  deny  the  fa£t,  but  fears  that  upon  fuch  a 

H  H  2 
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general  iffue  he  fliall  not  be  enabled  to  give  in  evi- 
dence fpecial  fads,  fupporting  his  denial,  and 
making  tlie  charge  of  promovent  impolfible  or 
improbable,  he  may  put  in  fimply  a  matter  con- 
trary(^5\  dating  the  defence  fpecially. -^|^ 

The  promovent  is  now  called  upon  to  reply, 
which  he  may  do  in  various  ways :  he  may  (ac- 
cording to  the  cafe)  think  proper  to  plead  and 
conteft  the  admiffibility  of  the  adverfaries'  excep- 
tion, which  may  be  compared  to  joining  in  de- 
murrer ;  or  if  it  has  been  in  the  nature  of  a  plea 

(25)  This  laft  inftance  may  perhaps  be  better  illuftrated 
in  fome  other  fuit.     Suppofe  in  a  fuit  for  reftitution  of  con* 
jugal  rights^  the  impugnant  wifhes  not  only  to  deny  his 
marriage,  but  to  (hew  the  improbability  of  fuch  a  marriage 
from  the  mean  (ituation  of  the  other  party.     Suppofe  in  a 
fuit  for  tithes,  infifting  upon  a  ufage,  he  might  wifh  not 
merely  to  deny  the  u(age,  but  to  (hew  fomething  quite  in- 
confiftent  with  fuch  an  ufage.     Again,  fuppofe  yi  a  fuit  for 
a  divorce  for  cruelty  and  expulfion   from   the    hufband^s 
houfe,  the  hufband  ihould  plead  condonation,  and  that  the 
wife  had  come  back  and  cohabited  ;  and  fuppofe  that  flie 
really  had  returned  to  the  (ame  houfe  from  neceiEty,  but 
not  animo  cohabitandiy  and  had  lived  in  a  different  wing  of 
the  houfe  and   never  feen  him,   a  bare  denial  would  never 
do,  without  explaining  all  the  circumftances  by  a  contrary 
matter;  and  here  a  queftion  may  occur,  whether  after  a 
negative  conteft,  fuch  a  contrary  matter  may  be  added  upon 
further  confideration,  and  I  have  known  it  to  be  done.     It 
may  be  aukward,  but  I  fee  no  inconiifteivcy  in  it.     In  old 
pleadings,  as  I  find  by  the  rcgiftry  books,  thefc  matttrs 
contrary  are  fometimcs  ililed  allegations. 
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in  bar,  he  may  conteft  it  negatively,  or  may  per- 
haps put  in  a  peremptory  exception  to  it  ^n  his 
part,  in  the  nature  of  a  demurrer ;  or  be  may 
literally  r.tply^  as  if  the  will  of  a  woman  deceafed 
be  alleged,  B.  may  poflibly  plead  that  ihe  was 
married,  and  could  not  make  a  will. — A.  replies 
that  the  marriage  was  void  :  but  fuch  fp^cial  re- 
plications are  not  frequent. 

In  the  old  books  of  Roman  and  civil  law,  we    ^  ^^  j 
find  mention  of  duplications,    triplications  (26), 
and  quadruplications,  anfwering  to  rejoinders,  re- 
butters, and  furrebutters,  but  they  are  very  feldom 
in  ufc. 

The  pleadings  being  arrived  at  their  comple- 
tion, the  parties  mud  at  length  have  come  to  a 
direct  iffue  or  contradiction,  not  with  the  ftrict- 
nefs  of  our  legal  proceedings  which  require  an 
iflue  upon  a  fingle  point,  (though  that  point  need 
not  confift  of  a  fimple  fact)  (27),  but  to  fome 
general  denial  and  contradiction  made  by  the  lad 
pleader  of  the  exception,  replication,  or  otVier 
matter  immediately  preceding — Status  jit  qu(ef* 
tionis  ;  judicii  fufcepti  utrinquc  fa8a  eji  prof^Oj 
i.  e.  the  parties  have  agreed  what  is  the  queftion 
really  to  be  tried,  and  are  ready  to  go  into  cvL* 

'(26)  Names  formerly  of  pleadings  of  Engliih  law 
To  go  beyond  a  duplication  was  bad  pleading.  I  have, 
among  other  precedents,  one  inftance  of  a  duplication,  but 
I  have  feldom  known  it ;  however,  in.  a  late  appeal  of 
Evans  and  Napier,  in  Ireland,  this  whoje  tr^inof  plei^ing 
was  gone  through. 

(?7)  Burr.  p.  320,  h  h  3 
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dence ;  and  here  again  the  ambiguity  of  the  terms 
litis  conteftatio  occurs,  and  the  parties  are  fre- 
quently in  books  faid  at  this  ftagc  to  have  arrived, 
and  not  before,  at  the  litis  conteftatio  (28). 

(28)  It  is  very  remarkable  that  Oughton  gives  no  exn 
prefs  chapter  on  thefe  pleadings,  nor  any  aid  to  the  analrls 
of  them,  nor  treats  of  exceptions,  except  thofe  to  tejiimsnj^ 
fo  that  I  have  been  obliged  to  depend  on  obfcrvatioiis  and 
*<^  refleflions,  without  any  affiftance  from  books.     Oughton 
merely  treats  of  the  general  negative  conteft  to  the  pliin- 
tifF's  libel,  which  is  the  only  thing  that  he  profcfles  to 
mean  by  conteftation  of  fuit ;  apd  Heineccius,  though  be 
admits  that  thefe  words  are  fometrpies  ufed  in  the  fenfe  men* 
tioned  in  the  text  above,  evidentl]r^conflde^s  that  as  an  abufe 
of  the  words.     If  the  rule  of  our  li^w  be  the  fame  with  the 
civil,  that  no  dilatory  exception  ain  be  put  in  after  con- 
tcdation  of  fuit,  it  becomes  importa(it  to  know  the  proper 
fenfe  of  the  words,  a  queftion  which  has  been  difcuflied  in 
the  chapters  on  the  civil  law.    Perhaps,  after  all,  thefe  fuits 
refemble  the  aftions  bonafidei  of  the  Romans,  in  which  this 
ftridlnefs  was  unneceffary.     But  though  the  drift  meaning 
which  I  have  annexed  to  the  conteftatio  litis  of  the  civil 
law  be  acknowledged  by  Judge  Blackftone,  who  fays,  it  is 
a  general  alfertion  that  the  plaintiff  has  no  ground  of  at^ion^ 
yet  in  common  practice  Maranta's  affertion  is  true,  primus 
aclus  qui  folct  immediate  fieri  poft  litis  conteftationcm,  in 
caufis  in  quibus  lis  conteftatur  habet,  vim  litis  conteftationis 
in  caufis  in  quibus  lis  non  conteftatur. 
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THE  SECOND  STAGE  OF  THE  CAUSE  IS 
FROM  CONTESTATION  OF  SUIT  TO 
CONCLUSION. 


ADDITIONAL  ALLEGATIONS. 


The  fuit  IS  now  completely  contefted,  and  the 
parties  ready  to  proceed  to  proof ;  but  as  I  have 
hitherto,  for  the  fake  of  fimplicity,  coniidered  the 
promovent  as  having  only  a  right  to  put  in  one 
allegation  (as  a  plaintiff  at  law  files  but  one 
declaration)  and  as  he  has  a  right  by  the  courfe 
of  the  court  to  put  in  three,  each  fupporting  and 
ftrengthening  the  preceding,  it  is  ncceffary  to 
obferve,  that  whatever  has  been  faid  hitherto  of 
the  one  libel,  muft  be  confidered  as  applying  to 
each  of  thefe  three,  when  they  are  put  in  ;  to  ' 
explain  this  further,  the  promovent  having  re- 
ceived light  from  the  pleading  of  the  iobtuiibeot, 
amends  his  bill,  to  ufe  a  phrafe  familiar  to  the 
equity  lawyer,  i.  e.  he  files  a  fecond  allegation 
(for  this  part  of  the  proceedings  may  be  mor^ 
juftly  compared  to  thofe  in  our  equity  courts, 
than  in  thofe  of  law),  and  in  the  fame  manner 
he  may  file  a  third  ;  but  he  can  go  no  further, 
though  one  would  imagine  from  what  is  faid  by 
Oughton,  in  the  notes  to  titles  1 12  and  113,  that 
formerly  he  could. 

^ut  though  in  fome  refped  a  companfou  may 
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thus  be  made  with  amended  bills  in  our  courts 
of  equity,  in  others  the  comparifon  totally  fails. 
The  oppoiite  party  always  pleads  to  thefc  allega- 
tions ;  and  though  he  may  be  alfo  called  on  to 
anfwer  them  article  by  article,  never  doth  fo  un-» 
lefs  particularly  required,  fo,  that  upon  the  whole, 
the  pradice  widely  differs  from  that  of  courts  of 
equity  (29).  / 

When  the  cuflom  of  putting  in  thefe  additional 
allegations  originated  I  know  not,  for.  we  find 
no  mention  in  the  ancient  civil  law  of  more  than 
one  libellus ;  and  indeed,  in  ilridneis  of  fpeech, 
I  conceive  ilill,  that  the  ficft  pleading  or  charge 
of  the  plaintiff*  or  promovent,  is  the  only  one 
properly  called  the  libel  (30).     I  can  as  little  find 

(29)  In  one  refpe^t  it  hath  a  manifeft  advantage,  die 
power  which  each  party  hath  to  demand  the  anfwer  of  the 

other  to  every  pleading  that  is  put  in  ;  whereas  a  defendant 
in  chancery  cannot  procure  the  anfwer  of  the  plaintiff  to 
any  new  matter  or  allegation  brought  forward  by  him  in  his 
anfwer,  without  filing  a  diflindl  allegation,  viz.  a  crofs 
bill.  The  late  Dr.  RatclifFe,  whofe  pra£tice  had  been  en- 
tirely in  the  common  law  courts  (where  he  arrived  at  the  firft 
eminence)  until  hewas  made  judge  of  the  prerogative,  often 
told  me,  that  in  his  opinion  (and  his  opinion  could  not  be 
bi^fTcd  that  way)  the  method  of  invefligating  and  coming 
at  the  truth  in  the  ecclefiaftical  courts,  was  preferable  by 
far  to  any  that  he  knew. 

(30)  I  confider  the  libel  as  the  declaration  or  bill  of  com« 
plaint.  The  additional  allegations  do  not  charge  new  or 
di{lin£l  caufes  of  fuit,  but  only  new  circumftances  and  ad^ 
ditional  fa£ls  in  confirmation  of  the  original  caufe  of  aAion. 
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MTien  the  number  was  limited  to  three;  for,  as 
I  have  obfcrved,  Oughton  feems  to  fpeak  of  the 
number  as  only  limited  by  the  difcretion  of  the 
court,  or  in  confequence  of  fome  rule  ferved  upon 
the  adverfary  (31). 

The  defendant  or  impugnant  has  alfo  a  right 
to  put  in  three  defenfive^^lead^  ;  but  in  tefta- 
nientaiy  and  adminiftration  caufes,  both  parties 
are  aftors  or  plaintiffs,  as  at  law  in  a  replevia 
caufe,  and  therefore  you  do  not  in  them  hear  of 
defeujive  matters^  &c.  &c.  but  each  party  puts  in, 
or  may  put  in,  three  allegations.  The  hufband 
charged  with  cruelty,  or  the  wife  with  adultery^ 
are  to  defend  themfelves,  but  the  party  fetting  up 
a  will,  and  his  opponent  ietting  up  inteftacy,  are 

Allegation  en  termes  de  Palais  eft  la  citation  d'une  autorite 
d'appuyer  une  propofttion.  Encjrclopedi^  of  Diderot  and 
d'Alembert.    Paris,  1 75 1. 

Allegationes  partium — rationes  quas  Reus  &  A^or  pro- 
duGunt ;  hinc  nata  nojtris  vox  fitmiliaris  alleguer  de  eo  qui 
infirumenta  vel  teftes  vel  rationes  pro  fuo  jure  tuendo  pro- 
fcrt.  Du  Frefne's  Gloffary,  The  word  comes^not  from 
allegare^  which  is  ad  alium  ff^ttere,  but  from  alUgariy  \.  c.  ^it>  n 
ad  llgarfy  to  tic  or  annex  to.  ""^ 

(31)  Eft  Sc  alius  modus  refraenandi  has  fecunJaSj  tc  ali- 
quando  etiam  Urtias  Sc  quartos  propoiitiones  materiarumf 
five  allegationum ;  tit.  112.  note.  The  two  methods  ap- 
pear by  that  and  the  following  fedions :  I.  Petendo  expen- 
ias  retardati  proce^Tus }  2d.  Ai&gnando  terminum  infra  quern 
—ad  amputimdas  diUtiones^  fi  multiplicentur  allegationes* 
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both  plaintiffs  and  claimajits  of  deceafecl's  pro- 
perty upon  different  grounds. 

/-f  ^  PERSONAL  ANSWERS  ^^^^  ^^^^ 

We  mud  alfo,  before  we  proceed  to  depofitiijiis 
'i  i  C     ^^  proofs  by  witneffes,  conlider  perfonal  anfwers, 
which  may  prevent  and  anticipate  the  neceffity  of 
^-  fuch  proof.     The  fuit,  which  hitherto  may  have 

been  compared  to  one  at  law  rather  than  in  equity, 
here  affumcs  the  latter  form ;  for  the  promovcnt 
'is  at  all  periods  of  the  caufc  afler  contcllation, 
even  down  to  the  hearing,  entitled  to  the  aid  of 
impugnant's  anfwer  upon  oath ;  and  if  it  be  re- 
fufed  or  delayed,  he  proceeds  with  nearly  the 
fame  procefs  of  contempt  to  enforce  it,  as  wa^  ^ 
ufed  to  enforce  the  party's  original  appearance, '' 
with  this  difference  (32),  that  where  he  is  excom- 
municated for  not  anlVering,  I  have  heard  it 
faid,  there  is  no  occafion  for  a  citation  to  all 
effects,  previous  to  proceeding  with  the  caufe, 
but  the  contrary  fccms  to  be  the  truth. 

The  impiignant  of  courfe  cannot  read  bis  own 
perfonal  anfwer  ;  but  if  the  promovent  reads  part 
of  tlie  anfwer  to  any  one  article,  the  impugnant 

(32)  In  fuft,  each  party  is  entitled  to  the  anfwers  of  the 
other  upon  oath  to  every  one  of  his  pleadings,  but  to  avoid 
complication  and  confufion,  I  have  fimpliiied  the  fubjed  by 
confidcring  only  the  promovent  and  his  libel.  It  is  tafy  to 
gencralifc  the  rules  above. 
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has  a  right  to  read  the  whole  of  the  anfwcr  to  that 
article. 

Exceptions  may  be  put  in  to  thefe  perfonal  a-n- 
fwers,  as  to  an  anfwer  in  chancery,  for  being 
fliort,  impertinent, /)r  fcandahnis. 

PROOFS^fAND  DEPOSITIONS. 

When  the  party  from  the  ftage  of  the  caufe  is 
called  on  to  proceed  to  proof,  a  term  probatory 
IS  granted,  within  which  witnefles  are  to  l>e  pro- 
duced, which,  by  the  courfe  of  the  court,  lapfeSj 
or  is  tenninated  on  the  next  court  day;  this  is 
thrice  repeated,  fo  that  the  three  probatory  terms 
would,  by  the  ftile  of  the  court,  lapfe  on  three 
fucceflive  court  days,  if  they  were  not  continued 
(33),  which  theyalmoft  always  are,  and  that  for 
a  coufiderable  fpace  of  time,  fmce,  in  fcarce  any 
inftance,  could  it  be  poflible  for  the  party  to  bring 
up  witnelfes,  perhaps  living  at  a  great  diftancei 
nor  for  the  examiner  to  examine  them,  within 
the  ordinary  curial  terms.  The  term  probatory 
is  common  to  both  parties,  i.  e.  each  may  examine 
during  the  time  granted  to  the  other,  and  as  long 
as  it  continues;  and  there  are  three  terms  pro- 
batory granted  on  the  putting  in  each  and  every 

(33)  This  is  done  for  a  reafonable  and  proper  fpace  of 
time,  till  the  witnefTcs  are  examined,  merely  by  the  proc- 
tor, (when  the  regifter  mentions  the  ftate  of  the  caufe) 
praying  to  continue  ;  until  the  oppofite  party,  or  the  judge, 
pbje£l  to  any  unreafonable  delay. 
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one  of  the  three  allegations  or  pleadings,  %vhich 
each  party  is  at  liberty  to  put  in  or  file  ;  during 
which  terms  probatory,  each  party  is  at  liberty 
to  produce  witneffes,  not  only  to  the  matters  in 
the  lad  allegation  put  in,  but  alfo  to  thofe  in 
all  the  preceding  allegations,  fo  that  until  pub- 
lication, and  as  long  as  any  term  probatory  is 
in  exiftence,  the  whole  caufe,  and  all  the  con- 
tents of  all  the  allegations,  are  open  to  proof 

The  term  probatory,  runs,  if  the  party  who 
prayed  it  is  delayed  for  want  of  the  perfonal 
anfwer  of  his  adveifary,  only  from  that  aufwer 
coming  in ;  and  though  it  may  have  lapfed,  yet 
for  fpecial  caufe  the  party  will  be  reftored  to  a 
term  probatory  by  the  court :  on  the  other  hand^ 
if  the  party  obtaining  it  afterwards  fhould  change 
his  mind,  and  think  it  unneceflary  to  examine 
further  witntfles,  he  may  renounce  it ;  except  it 
has  been  granted  in  pain  of  the  opponent's  con- 
tumacy, who  ahfents  himfelf,  or  except  the  other 
party  lias  accepted  it,  and  protefted  of  ufing  it  as 
common  to  l>oth,  unlefs  he  fo  accepts  it  merely 
for  delay,  and  afterwards  doth  not  examine  wit- 
neflfes,  in  wliich  cafe  he  muft  pay  cofts  of  procefs 
retarded  (34). 

The  witnelFes  muft  be   fummoned  to  attend,  * 
either  perfonally,  or  if  they  cannot  be  found,   by 
a  citation  viis  et  modis,  and  their  expences  offeiQi 

(34)  Sec  Oughton,  tit.  JS- 
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them  (35)  ;  and  if  they  refufe,  may  be  excom- 
municated ;  but  if  they  live  out  of  the  jurifdic- 
tion  of  the  court,  a  requifition  muft  go  to  their 
own  proper  judge  to  examine  them.  The  pro- 
batory term  is  naturally  continued  by  contumacy 
of  the  witnefles  to  give  time  to  fubdue  it;  but  if 
the  judge  has  reafon  to  think  that  their  abfence 
is  the  effeft  of  any  collufion  or  trick  to  delay  the 
caufe,  he  may  proceed  to  conclufion  ;  but  yet  if 
they  afterwards  appear,  and  are  abfolved,  and 
their  contempts  purged,  conclufion  is  refcinded, 
and  they  may  be  examined  (36). 

The  witnefles  not  contumacious  are  produced 
in  court  within  the  probatory  term,  and  fworn ; 
or  if  at  a  diftance^  a  commiflion  ilTues  to  examine 
them  (37}.  On  their  production,  Oughton  gives 
particular  dire6lions  about  the  adverfaries  diflent- 
ing  to  their  produ6lion,  and  protefting  of  its 
nullity,  which  in  pradice  is  not  now  done,  the 
'  adverfary  merely  fwearing  them  to  give  true  an- 
fwers  to  his  queries,  in  cafe  that  he  means  to 
crofs-examine  them.      Oughton    fays,    that    the 

(35)  This  vatiacum,  by  the  courfe  of  the  court,  is  ufu- 
ally  from  one  to  four  fhillings  a  day  while  delayed^  and 
four-pence  a  mile  while  on  the  journey. 

(36)  Oughton,  tit.  78. 

(37)  Oughton  fays,  in  a  note,  title  80.  though  the  wit- 
nefles muft  be  produced  within  the  probatory  term^  the/ 
may  be  ixamimd  after  it  has  lapfed,  and  fo  is  the  praflice. 
All  that  is  neceflary^  is  to  produce  them  within  the  time« 
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judge  achnonillies  them  to  appear  to  be  examiuefl 
before  the  next  court-dav,  or  within  fome  com-^ 
petent  time,  but  neither  is  that  the  modern  cuf- 
toni  (38).  The  party  producing  them  gi\'es  no- 
tice to  the  opponent  of  the  articles  of  his  libel,  ta 
which  he  intends  to  examine  them. 

The  witneffcs  produced  becoming  thereby  com- 
mon to  both  parties,  the  adverfary  may  admini- 
fter  to  them  interrogatories,  which  he  mud  do 
within  twentv-four  hours,  unlefs  further  time  l)e 
granted  (39).  A  copy  of  thefc  interrogatories 
according  to  Oughton,  is  not  to  be  given  to  the 
opponent ;  and  tliis  crofs-examination  doth  not 
preclude  objections  to  the  witneffes  (40).  TTic 
party  procUicing  them  cannot  impeach  his  own 
witneflls,  infomuch  that  though  he  may  after- 
wards chufe  to  wave  their  examination,  yet  he 
cannot  prevent  the  o[)porite  party  from  crofs- 
examininii:  thcni. 

The  witncires  arc  to  be  fecretly  and  feparateiy 
eximined,  not  in  the  prefence  of  the  parties  or 

(38)  The  court  ufually  admonifhcs  them,  that  they  muft 
attend  the  examiner  of  the  court  to  be  examined,  and  that 
the  exiimincr  will  give  them  due  notice  of  the  time. 

(39)  Each  party  may  rca^  the  evidence  given  by  his 
own  witneffes,  as  well  as  by  thofe  of  his  advcrfarics^  on 
their  crofs-examination. 

(40)  i.  c.  As  I  conceive,  to  their  fayings,  for  I  appre<« 
hcnd  he  cannot  afterwards  objcil  to  their  perfons.  Oughton 
thinks,  that  interrogatories   more  frequently  prejudice  than 

alfift  the  party  offering  them. 
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other  witnefles.  Their  depoiitions,  after  being 
read  over  to  them  article  by  article,  and  they 
afked  whether  there  be  any  thing  which  they  wilh 
to  alter  or  amend  (40,' — are  then  to  be  figned  by 
the  witnefs,  and  be  afterwards  repeated  before  the 
judge,  i.  e.  alked  again  in  the  open  court  by  the 
judge,  whether  there  be  any  thing  which  he 
wiiJies  to  correft  or  alter.  This  is  indifpenfably 
neceflary,  becaufe  though  the  examination  is  be- 
fore the  examiner,  it  is  always  prefumed,  fays 
Oughton,   to  be  in  theprefence  of  the  judge. 

If  the  witnclVes,  through  illnefs,  imprifonment, 
age,  or  infirmity,  are  incapable  of  attending, 
although  refidenty  the  judge,  or  ills  furrogatc,  or 
I  fuppofe  the  ufual  examiner,  may  attend  and 
examine  them  at  their  own  houfes  ;  and  if  they 
live  at  a  dillance,  they  muft  be  examined  by  com- 
inillion  proceeding  from  the  judge,  if  they  are 
withiii.  his  jurifditlion,  otherwife  letters  requifi- 
tory  mull  go  to  the  bifliop  within  whofe  diocefc 
they  refide,  requefting  him  to  examine,  or  have 
them  examined,  as  it  is  called,  fub  mutuce  vicif- 
Jitudinis  obtentu  from  the  mutual  aid  thus  mutu- 
ally granted  by  the  feveral  ecclefiafiical  jurifdic- 
tions. 

(41)  How  much  is  this  preferable  in  feme  refpc6t:s  to  an 
examination  at  nifi  prius,  where  every  incautious  or  hafty 
expreflion  is  inftantly  bellowed  to  the  jury  and  infifted  upon, 
without  giving  time  to  the  witnefTes  to  corre6l  a  particle ; 
or  if  he  attempts  tado  it^  perjury  or  prevarication  is  imme- 
diately charged  on  him  ? 
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I  fhall  firil  conficler  commiilions  ifluing  withiif 
the  diocefe  where  the  caufe  arifes.  Thefe  com^ 
miflions  ufed  to  iflue  to  fuch  perfons  as  the  judge 
might  pleafe,  two  or  more  being  ufually  nomi- 
nated to  hitn  by  the  prodors  of  each  party,  for 
his  approbation,  originally  eccleiiaftics,  but  lat* 
lerl}'  very  often  laymen,  empowering  them  jointly 
and  feverally  (42)  to  fit  and  examine,  at  an  ap- 
pointed time  and  place  (43),  alTuming  to  them- 
felves  an  aftuary,  i.  e.  a  regifter,  properly  among 
the  notaries  public,  with  a  term  afligned  for  tranP 
mittingor  returning  the  connniilion,  and  the  term 
probatory  is  to  be  continued  to  the  day  of  return, 
and  proper  notice  (44)  given  to  the  oppofite  party 
of  the  time  of  opening  and  proceeding  on  the 
commiffion. 

Such  was*  formerly  the  praftice,  a  pradioe 
which  Oughton  himfelf  obferves  is  fraught  with 
many  mifchiefs,  inafmuch  as  the  commiflioners 
fo  nominated  will  naturally  make  themfelvcs  par- 
ties, and  be  in  danger  of  not  examining  indiffer* 

(42)  Such  is  the  tenor  of  ecclefiaftical  commiffions  in 
general,  except  to  the  court  of  delegates,  whofe  cofnmiffioii 
runs  to  you  or  two  more  of  youy  fo  that  one  could  not  prcv 
ceed. 

(43)  The  place  properly  a  church,  now  improperly  ircry 
often  an  inn.  The  place,  if  in  foreign  parts,  cannot  be  lb 
definite. 

(44)  Which  is  three  days,  according  to  Oughton. 
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cntly,  and  deviating  into  perpetual  contefts  (45). 
The  wifdom  therefore  of  judges  in  Ireland,  and  I 
take  it  for  granted  in  England,  had  taken  a  hint 
from  the  fuggeftions  of  Oughton,  and  has, 
within  thefe  few  years,  ordered  that  no  commif- 
fion  ihould  be  direfted  but  to  an  officer  of  the 
court,  and  that  the  proftor  of  either  party,  if  he 
chufes  to  have  the  coininiflion  attended,  niuft  do 
fo  either  in  perfon,  or  by  a  fubftitutc,  who  muft 
be  a  proftor  (46). 

When  commiffioners  ufed  to  be  appointed,  the 
comniiffioners  being  affembled  at  the  appointed 
time,  were  to  accept  the  commiflion,  (and  though 
fome  were  abfent,  they  might  fubfequently  accept 
it),  and  to  appoint  an  indifferent  perfon  a6iuaryy 
ufually  a  notary  public;  and  to  take  care  that 
one  fliould  not  be  impofed  on  them  by  the  party 
bringing  down  the  commiffion,  who  might  be  par- 
tial to  himfelf.  Now  that  an  officer  of  the  court 
examines,  who  is  probably  a  notary  public  liimfelf, 
it  is  often  thought  unneceiTary  to  affume  an  ac- 
tuary (47). 

(45)  See  fecond  volume,  p*423,  Prafiice  of  die  Admi* 
ralty,  note  35. 

(46)  See  fecond  volume,  p.  423,  note  36,  Pradlice  of  die 
Admiralty. 

(47)  The  delay  and  expence  of  the  old  method  of  ap- 
pointing commiffioneiY,  was  to  my  knowledge  extremely 
grievous.  The  prefent  mode  is  a  wonderful  (aving  to  the 
fuitor,  while  at  the  lame  time  his  buiiAefs  is  much  hotter 
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The  oppofite  party  may  join  in  the  commiflioft 
t»  fave  expcnce,  ^nd  examine  hh  own  witnefl» 
under  the  fiime :  when  the  commiffion  goes  down, 
he  may  adminifier  interrogatories,  or  it'-  he  does 
not  chufc  by  his  prOiftor  to  be  prefent,  he  may, 
at  the  lime  of  fpceding  the  commiflioti,  deliver 
in  his  interrogatories  to  the  regifter,  not  to  be 
ilievm  to  any  perfon  until  the  commiffion  be 
opened ;  birt  if  afterwards  he  chufes  to  be  prefent 
by  his  proftor,  thefe  interrogatories  may  be  fub- 
ftra/led,  and  new  ones  adminiftered :  if  no  inter- 
rogatories be  previoufly  prepared,  he  ufually  get* 
a  reafonable  tjnie  from  the  commiflioners  below 
to  piepare  and. bring  in  interrogatories^  having 
only  twenty-four  hours  in  ftriftnefs. 

If  the  adverfe  party  doth  not  appear  at  the  time 
of  fpeeding  the  commiffion,  he  is  to  be  thrice 
publicly  called,  and  every  thing  is  to  be  done  in 
p:eiiam  contumaciiu,  in  pa'm  erf  his  contumacy ; 
iind  Oughton  thinks,  that  if  he  doth  not  chufc 
to  he  prefent,  he  ought  to  take  care,  at  the  time 
of  griinting  the  conimiflifm,  to  proteft  of  nullities, 
f.)r  that  othcrwrfc  he  cannot  afterwards,  except 
againit  the  witnellcs.   Tit.  86.   fee.  1  K 

The  certificate  of  the  execution  of  the  commif- 
fion is  to  be  directed  to  the  judge,  ftihfcribed  and 

done  by  an  examiner  and  pro£lors,  well  acquainted  with  the 
rules  and  praflice  of  the  court,  in  which  the  blunders  of 
Grangers  to  it  were  innumerable  and  infinitely  mifchievgus* 
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figned  by  the  pcrfons  appointed  to  expedite  the 
commiffion,  and  containing  all  the  afts  done  by 
virtue  thereof.  Every  leaf  of  tlie  depofitions 
ilmuld  be  fubfcribed  not  only  by  the  witneffes, 
but  alio  by  the  comniiflioners,  and  the  wliole 
carefully  fealed  up  with  an  authentic  fcjll,  until 
jn-oduceil  in  the  court  from  whence  it  iffucd,  and 
aperture  there  prayed. 

Tlie  nijtnner  of  executing  a  commiflTion  to  exa- 
mine witnefles  in  another  diocefe  (for  no  man 
can  be  cited  to  appear  out  of  his  own),  doth  not 
materially  differ,  except  that  it  niuft  ilfue  and  be 
direfted  to  the  bifhop  of  that  diocefe,  or  his  vicar- 
general  and  official  principal,  and  be  attended 
with  letters  requeftihg  or  praying  them  to  compel 
the  witnefles  to  appear  at  a  time  and  place  which 
muft  be  named  in  the  requifition,  to  examine 
thefe  witnefles,  and  tranfmit  the  depofitions  (48). 

The  court  has  fomctimes  referred  a  queftion  of 
hand-writingv  or  forgery,  to  a  convention,  fimiiar 
to  a  jury,  ofprodors. 

If  the  commiffion  is  to  be  executed  in  foreign 
part3,  it  may  perhaps  be  direfted  to  the  principal 
magiftrate  of  the  place,  Or  his  deputy ;  and  in 
fuch  cafe,  as  it  is  difficult  to  afcertain  the  exa£t 
time,  the  commiffion  may  be  more  indefinitely 
dire6ied  to  be  executed  between  fuch  a  day  and 

(48)  I  hare  known  a  xegifter  of  one  diocefe  examine  hy 
confent  in  another,  but  then  he  could  have  Ito  power  or 
procofs  to  compel  witnefles. 
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fuch  a  day,  giving  due  notice  a  certain  number 
of  days  before  to  the  oppofite  party. 


PUBLICATION. 

A  Whenever  the  proftor  of  either  party  doth  noC 
intend  to  produce  or  examine  any  more  witnefles, 
lie  may  pray  publication,  which  fometimes  ou 
Ipecial  circumilances  is  prayed,  iaving  the  exami- 
nation or  repetition  of  fome  particular  witnelk 
Publication  may  be  flayed  on  fufficient  caufe  at 
-.  the  prayer  of  the  oppofite  party,  and  putting  in  a 
'  'new  pleading  upon  his  part  (if  the  whole  number 
allowed  him  be  not  out)  is  always  fufficient  cauie, 
and  (lays  it  of  courfe ;  fo  that  where  each  party 
chufes  to  put  in  their  three  pleadings,  and  are 
ready  with  them,  publication  cannot  pafs  till 
thcfc  are  all  exhaufted,  and  the  witneffes  to  them 
examined ;  but  the  party  which  prays  to  ftay 
publication,  mud  be  ready  with  his  pleading  at 
the  time  it  is  prayed ;  it  is  for  the  court  to  de- 
termine whether  publication  be  unreafonably  or 
d(rji;ncdly  delayed,  or  commiflions  tediouily  or 
improperly  executed,  and  to  a<5l  accordingly. 

Publication  having  pafled,  and  copies  of  the 
dcpolitioiii  being  given  out,  if  the  witnefles  have 
not  fully  anfwered  to  interrogatories,  the  court 
will  oblige  them  to  anfwer  more  fully;  if  other 
exceptions  appear  to  the  teftimonyi   the  parties 
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uill  ofFer  them.  Thele  exceptions  to  rvitnefies  are 
cither  general  or  fpecial,  the  former  oftering  ge* 
■^leral  objedions,  tlie  latter  fpecifying  particular 
fafts,  caufes,  and  reafons  of  exception  ;  and  each 
of  them  may  be  to  the  perfons,  as  that  they  are  of 
infamous  charader,  or  to  the  fayings^  that  they 
are  contradiftory,  repugnant,  or  extrorarticu- 
late  (^9);  and  the  party  may,  faith  Oughton,  de- 
mand the  oath  of  calumny  or  malice  (50)  from 
him  who  excepts  generally,  •  to  oblige  him  to 
fliew  that  he  doth  not  except  for  the  fake  of 
delay. 

Probatory  terms  are  granted  on  thefe  excep- 
tions, and  comnuifions  to  examine  as  in  the  prin- 
cipal caufe. 

The  party  to  whofe  witnefles  exceptions  arc 
made,  may  bring  others  to  corroborate  them,  and 
may  alfo  impeach  the  witnefles  produced  to  fup- 
port  the  exception,  (who  are  called  reprobatory  of 

(4g)  The  objeflion  to  extra-articulate  dcpofitions  is  evi* 
*  dent.  The  other  party  thus  cannot  know  to  what  the 
witneiles  have  been  examined,  and  therefore  cannot  pro- 
perly crofe-examine  them — giving  him  a  copy  of  the  ar-p 
tides  to  which  they  are  to  be  produced  is  fo  of  little  ufe 
to  him.  The  examiners  are  very  faulty  when  they  fuf- 
fcr  it. 

(50)  Thp  form  of  the  oaths  of  csUumny  mid  msdicc  is 
found  in  Oughton,  Burn,  &c.  I  have  never  known  them  v\ 
practice,  yet  I  have  heard  it  (^id,  from  high  authority,  that 
they  may  ftill  be  adminiftered,  not  only  tp  proAorSy  but 
even  to  advocate$-«*fed  quere. 
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the  original  ones),  by  others  reprohatorjf  of  tbem, 
but  the  con teft  can  go  no  further;  accordiDg  to 
tlie  adaac— /w  trftem  tcjlcsy  ^  in  hos^  Jed  nm 
dafnr  ultra. 

Exceptions  (51)  ended,  wjlruments  or  M'rittcn 
documents  vcniain,  which  if  alleged  in  the  libel, 
fhould  be  produced  before  conteftation  of  fuit; 
in  general  they  may  be  produced  at  any  time 
before  conclufion,  or  afterwards,  if  fubfe<juently 
difcovcrcd  (52)  ;  and  I  have  known  them  allowed 
to  be  produced  at  the  hearing,  though  alleged 
long  bclbre. 

TERM  TO  PROPOUND, 

Publication  being  paffcd,  and  the  depoiitiou^ 
known,  if  no  exceptions  to  witnefles  intcncne, 
or  if  thcv  have  been  difpofed  of,  the  term  to  pro* 
pound  all  things  follows;  which  mean>  a  term 
limited,  within  M'hich  the  defendant  is  called  ui>- 
on,  if  lie  has  any  further  proof  or  defence  to  make, 
to  bring  it  forward  ;  if,  then,  after  all  that  has 
])afl*ed,  the  impugnant  has  any  further  defence 
to  make,   new  witnefles  hitelv  difcovcrcd  without 

(51)  Tlic  party  excipient,  however,  may  corroborate  l;is 
witnefles  alio.  Corroboration  cannot  aid  thofe  to  whom 
fpecific  objeftions  have  been  put  in,  fays  Oughton,  in  a 
note  to  title  ic2. 

(52)  They  are  ufiially  alleged  with  thcfc  concomitani 
words,  which  be  prote/ls  cf  exhibiting  in  due  time  and  plme^ 

1 
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Atud  01*  covin  to  introduce,  or  real  objedions 
ffco  make  to  thofe  of  his  adverfary,  which  he  could 
iiot  make  before,  he  may  ftill  do  it ;  but  if  lie 
attempts  any  thing  of  this  kind  with  intentions 
of  delay,  the  fagacity  of  tlie  judge  will  induce 
repentance  on  him  in  a  load  of  colls  :  and  if  on 
the  dmi  ajigficd  to  propound  all  things  he  has  no 
new  defence  or  olyection  to  make,  couclufion  fol- 
lows. This  term  to  propound  all  things,  as  Ough-  -'*  ''  '•'. 
ton  admits,  is  not  a  creature  of  the  ancient  law,  S^)^  '•  /i. 
but  an  invention  and  ufage  of  judges  in  the  latter 
times. 

CONCLUSION.  /. 

■r 

C'Onclufion  alfo  Gail  admits  not  to  be  de  Jub* 
ftantia  juris,  or  known  to  the  civil  law,  though 
perhaps  it  was  to  the  canon :  it  is  however  plainly 
conformable  to  good  fenfe  to  put  an  end  and 
ronclufion  to  the  fuit,  malgri  any  litigious  per- 
verfenefs  of  the  parties ;  and  accordingly  (53)  con-- 
clujion  forbids  the  filing  any  further  allegations, 
or  adducing  any  further  proofs,  even  by  inftru- 
ments,  except  as  far  as  leave  is  referved  to  exhibit 


(53)  So  fays  Oyghtoji,  but  in  pradbice  I  have  known 
them  conftantly,  if  records  of  courts,  fuch  as  bills  in  chan- 
cery, or  public  inftruraents,  produced  at  the  hearing  upoA 
leave  obtained  \  on  condition  fometin^es  of  alleging  tUecQ| 
that  they  may  be  impugned  by  the  oppoiitQ  party. 
-C'>i-  i '  I  4  •^ 
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them  at  the  hearing  (54) :  and  whea  conclufioff 
takes  place,  the  judge  is  prayed  to  qffign  a  term 
to  hear  fentence,  and  to  inform  on  the  next  court 
day  ;  on  Avhich  day,  or  as  foon  as  the  judge  may 
pleafe,  he  hears  the  caufe;  advocates  ilate  the 
cafe  on  hoth  fides,  the  dcpofitions  arc  read,  coun- 
cil (55)  are  heard  to  evidence,  and  the  judge  k 
ready  to  proceed  to  fentence. 

To  hear  this  fentence,  hy  the  ancient  pradice 
a  citation  iflued  to  the  unfuccefsful  party ;  but 
now,  when  he  has  once  appeared,  he  is  merely 
called^  and  fentence  palfes  in  pain  of  his  contu- 
macy. 


THIRD  STAGE  OF  THE  CAUSE— TO    ITS 

TERMINATION. 

SENTENCE— EXECUTION. 

Conclufion  having  palTed  on  the  day  afllgncd 
to  conclude,  the  proniovcnt  prays  a  term  to  be 

(54)  The  tedioufncfs  of  faitsin  the  ccclcfiaftical  courts  is 
a  common  and  trite  topic  of  abufc.  I  fcarcely  ever  knew  any 
one  of  them,  even  the  moft  complicated,  laft  two  years. 
How  few  equity  fuits  are  fo  foon  over  \ 

(55)  The  common  lawyers,  though  not  allowed  to  fign 
pleadings,  arc  admitted  to  fpeak  in  thefe  courts  in  Ireland  \ 
for  in  that  kingdom  the  common  lawyer  is  not  much  diflin* 
£ui(hed  from  the  civilian ;  multiplicity  of  bufinefs  has  not 
produced  divifion  of  labour. 
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aCTigned  to  hear  fentence,  and  to  inform,  viz.  on 
the  next  court-day,  on  which  day  information 
being, given  to  the  judge,  i.  e.  he  having  heard 
the  prooft  read,  and  the  ftatement  and  arguments 
of  council  or  advocates,  proceeds,  as  foon  as  he 
is  fatisfied,  to  give  fentence  (56),  which  is  offered 
to  him  in  writing  by  the  prodor,  figned  by  an 
advocate,  and  if  approved,  is  then  figned  by  the 
judge.  As  to  execution,  every  one  knows  that 
where  the  fentence  doth  not  execute  itfelf,  if  it 
be  difobeyed,  the  eccleiiailical  power  is  only  that 
of  excommunication,  in  which  it  is  fupported 
and  rendered  formidable  by  the  aid  of  chancery, 
granting,  where  ^the  party  continues  obftinate,  the 
writ  de  excommunicatio capiendo :  concerning  which, 
I  Hiall  only  obferve,  that  all  the  churchmen  infill 
that  this  is  a  writ  ex  debito  juftitice^  though  my 
Lord  Coke  fays,  it  is  only  ex  gratia.     But  at  all 

• 

(56)  The  order  th«n  of  rules  from  publicadon,  if  no 
particular  obftacle  be  interpofed,  is  dius : 

1.  Publication  decreed. 

2.  The  judge  affigns  to  propound  all  a£ls  next  court-day. 

3.  On  that  day  all  ads  being  propounded,  judge  affigns 
to  conclude^  unlefs  caufe,  next  court-day* 

4.  On  that  day  conclufion  decreed,  and  judge  affigns 
to  hear  fentence,  and  to  inform  on  next  court-day. 

5.  On  that  next  court-day,  information  and  fentence. 
Such  is  the  fcheme  of  Oughton  ;  but  in  praAtCe  in  Ireland 
there  are  three  affignations  to  hear  fentence,  in  plenary  as 
Well  as  in  fummary  caufes,  as  will  bc  feeo  prefently  by  the 
fules  in  Maddocfc  v.  Logan, 
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events,  the  bilhop's  fignificavit  muft  Iheir  fulli- 
cicnl  caufe. 

When  it  appears  to  a  third  perfon  that  his  in- 
tereft  is  any  wa)'  concerned  in  any  caufe,  he  may 
%  intcficenCj  proving  his  intereft.  This  he  may  do 
in  a  matrimonial  caufe  at  any  time,  hut  in  general 
he  muft  proceed  in  the  fame  ftate  in  which  the 
caufe  was  when  he  intervened,  ^^^^^t^^-^^^**^^ 

I  ihall  only  here  add,  that  if  the  unpugnant  in 
a  criminal  caufe  has  any  countercharge  to  make 
againil  the  promovent,  it  ought  to  he  recrimi- 
nated liy  way  of  what  is  called  reconvention. 
Thus,  if  in  a  caufe  of  defamation,  the  impugnant 
can  retort  the  charge  of  defamation  on  the  other 
party — if  in  a  caufe  of  divorce  for  adulter}-,  the 
wife  denies  the  charge,  but  in  her  turn  feeks  a 
divorce  for  cruelty — flic  reconvenes  the  promo- 
vent, and  files  what  is  called  a  reconvential  mat- 
ter (57). 

Having  now  done  with  plenary  caufes  (58\  I 
am  to  proceed  to  fummari/y  but  as  thofe  of  a  funi- 

(57)  To  convene^  in  the  Roman  law,  was  a  technical 
term,  fignifying  to  bring  an  action. 

(5S)  1  fliall  further  illufrratc  the  praSicc  in  a  plenary 
caufe,  by  the  actual  rules  in  one  ftrongly  contcftcd. 

MADDOCK  V.  LOGAN. 

Citation. — Certificate  of  the  execution  thereof  continc* 
cd  *.     Promovent  filed  a  libel.      Impugnant  exhibited    a 

•  In  C"  r.t.r'.c  .1  cerf '.flcntc  of  c.v»;cu!ii)ii  i<  to  giVC  farther  !imo  tu  cxccuCc 
nn-1  rr^rt  fv.    h;cr\  ciial.on  iniat  be-  icturiicJ  in  ilic  lerm  m  wtucii  ii  jtr.^r*. 
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niary  nature  in  the  confiftorial  court  are  but  few, 
I  will  treat  of  them  under  the  head  of 

PREROGATIVE  COURT. 

In  this  court,  which  is  conBncd  to  teftamen- 
tary  and  adminifiration  caufes,  (except  as  matri- 
monial, may  come  ia  incidentally,  and  that  only 

juftificatory  matter.  Promovent  admitted  the  fame  as  far 
as,  &c.  under  proteft  of  excepting.  Impugnant  prayed 
promovent's  perfonal  anfwer  to  the  articles  6i  his  juilifica- 
tory  matter — decreed  accordingly.  Impugnant  aJfo  exa- 
mined witnefles  to  his  juftificatory  matter,  and  they  were 
crofs-examined. 

Then  the  promovent  put  in  an  additional  allegation,  which 
the  impugnant  contefted  negatively;  then  the  promQvent 
moved  for  the  perfonal  anfwer  of  impugnant  to  promovent*s 
additional  allegation. 

2ift  April,  publication  decreed. 

5th  May,  afiigned  to  propound  all  things. 

9th  May,  all  ads  being  propouned,  judge  affignedto  con- 
clude, unlefs  caufe  next  court  day. 

26th  May,  judge  affigned  to  conclude  unle(s  caufe  thi^ 
day,  when  impugnant,  on  petition  and  affidavit,  prayed  to 
be  admitted  a  pauper. 

1 6th  June,  that  motion  was  heard  and  the  petition  re- 
fufed,  and  then  the  judge  affigned  to  conclude,  unlefs  caufe 
next  court-day. 

20th  June,  in.  oppofition  to  conclufion,  impugnant 
prayed  liberty  to  allrge  a  letter  and  paper-writing  affixed. 

23d  June,  impugnant  exhibited  an  additional  juftificatory 
matter,  with  two  inftruments  annexed ;  this  was  contefted 
liegativcly,  and  then  the  perfonal  anfwer  of  promovent  alfo 
ordered  to  this  additional  juftificatory  matter, 
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where  there  are  bona  notabilia,  viz.  to  the  valur 
of  five  pounds  in  difFcreut  diocefes),  all  proceed- 
ings are  faid  to  be  ftimniary,  as  they  are  alfo  faid 
to  I>e  in  the  court  of  admiraltv. 

Tlie  ftrift  defcription  of  a  fummary  caufe  is  that 
in  which  it  is  not  neceflary  to  give  in  a  libel,  but 
you  may  libel  viva  voce  at  the  afts,  and  pray  to 
proceed  fummarily ;  and  the  prodor  for  the  ini- 
pugnant  is  to  diflent,  and  this  infers  conteftatiou 
of  fuit,  for  exprefs  conteftation  is  not  neceflary ; 
and  in  which  there  is  no  affignation  to  coywlude^ 
nor  exprefs  conclufion.  To  part  of  this  defcrip- 
tion caufcs  in  the  prerogative  may  feem  not 
ftri6lly  to  anfwer,  fmce  the  pleadings  are  in  writ- 
ings and  the  depofitions  taken  down  in  writing  as 
in  the  confiftorial  court,  and  each  party  contefcs 

July  4th,  perfonal  anfwer  given  in  to  die  additional 
juftificatvry  matter* 

It  was  then  prayed  that  conclufion  might  paTs,  and  or- 
deredy  unlefs  caufe  next  court-day. 

July  7th,  being  next  court-day,  impugnant,  as  caufe 
againft  conclufion,  prayed  that  the  term  of  law  might  be 
affigneJ  to  him  for  proof  of  his  additional  juftificatory  matter. 
And  affidavits  being  read  for  the  promo  vent,  the  judge  refufed 
to  aflign  the  term  of  law,  and  decreed  conclufion,  and 
aJ&gned  to  hear  fentence  on  the  firft  affignation  next  court - 
day.  Impugnant's  pro6lor  diflcnting  and  protcfting  of 
grievance,  and  of  appealing. 

Nov.  7th,  a(Ggncd  to  hear  fentence  on  the  fecond  affig* 
nation  next  court-day. 

Nov.  loth,  affigned  to  hear  fentence  on  third  affignation^ 
and  to  be  informed  next  court-day. 

Nov.  17th,  information  and  fcntenct.     ' 
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in  writing  the  allegations  of  the  other,  fo  that 
great  part  of  what  has  been  faid  of  the  pra6lice  of 
the  coniiflorial,  applies  to  this  court,  except  that 
all  the  caufes  being  teftanientary,  and  both  par- 
lies plaintiffs,  and  no  offence  charged,  you  will 
not  hear  of  matters  defenfive, .  &c.  8cc.  but  as 
there  is  no  term  to  propound  or  to  conclude,  they 
are  juflly  called  fummary;  for  afler  publication 
pafTes,  inftead  of  praying  a  tenn  to  propound  ail 
things,  the  party  prays  the  firfl  affignation  to 
hear  fentence,  and  if  no  caufe  fhewn  on  that 
day,  there  is  an  implied  or  inferred  conclufion, 
and  he  prays  the  third  affignation,  and  to  in- 
form (59)' 

(59)  CORRESPOHDENT  STAGES  ACCORDING  TO  OUGHTON. 

Plenary.  Summary. 

The  day  appointed  to  propound.  t.  Afslgn.  to  hear  fentence. 

The  day  afsigned  to  conclude*  a.  Afsign.  to  hear  fentence. 

Aisigned  to  hear  fentence  and  to  3.  Afsign.  to  hear  fentence  aftd  to 
inform.  inform. 

CORRESPONDENT  STAGES  IN  PRACTICE. 

Plenary.  Summary. 

All  things  propounded.  x.  Afsign.  to  hear  fentence. 

*-— Conclufion.  2.  Afsigned  to  hear  fentence, 

I.  Afiigned  to  hear  fentence.  3.  Afsigned  to  hear  fentence  and  t# 
i.  Aft'gfMwl  to  hear  fentence.  inform. 


3.  Aftigned  to  hear  fentence  and  io 
'  yiformi 


s-V  y  -3.^ 
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An  appeal  is  cither  fjom  a  grievance  (60),  or 
from  a  definitive  fentence  or  interlocutory  dccreCi 
havinp:  the  force  of  a  definitive  fentence. 

If  l)eforo  fentence  given,  the  judge,  in  the 
courfe  of  the  caufe,  induces  hy  his  afts  any  griev- 
ance upon  either  party,  as  hy  his  rejecting  valid 
wituefTcs  or  jjropcr  allegations,  it  is  caufc  of  ap- 
peal from  the  gravamen. 

If  fentence  being  palled,  a  party  finds  himfelf 
thereby  aggrieved,  and  that  grievance  appears  on 
I      the  face  of  the  proceedings,   he  brings  a  querela 
of  nullities  ;  if  he  he  aggrieved  by  matter  intriHfic, 
he  appeals. 

Tlie  firft  kind  of  appeal,  viz.  from  a  griev- 
ance, muft  be  made  in  writing,  and  muft  fj>eci- 
ally  contain  the  circumftanccs  of  the  giievan(*e, 
as  if  proper  tefliiiiouy  has  been  refilled,  and  im- 
proper tcftiniony  admilted  ;  the  names  of  tlic 
witnefics,   and  tlic  matter  or  their  evidence,    muft 

(Co)  The  diftinclion  between  the  praclicc  of  the  civil  a-.d 
canon  law?,  and  between  the  pra<5li:c  of  the  court  of  ad- 
miralty and  that  of  ccclefiafiical  courtb,  that  by  the  former 
no  appeal  lies,  except  from  a  dcfniiiive  fentence  or  inter- 
locutory decree,  having  the  force  of  a  definitive  fentence, 
is  a  didindlion  univerfally  known.  An  interlocutory  hus 
xhv  force  of  a  definitive,  when  no  other  fentence  can  be 
cxj  ei!led,  e.  g.  if  a  peremptory  exception  be  allowed  in  the 
outlet  of  the  caufe;  ^  r     .  -  ^     " 


^^^rr  ^T/t  T  ' 
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be  fet  forth,  and  the  appeal  fliould  be  interpofed 
in  ten  days,  for  in  England  it  has  been  doubted 
whether  the  ftatute  24  Henry  VI 1 1,    chap.    12.       .       ' 
which  fpeak  of  fifteen  days,  applies  to  appeals  ,^ 

from  grievances ;  and  in  Ireland  there  being,  as 

1  apprehend,  no  fuch  ftatute,  the  rule  of  the 
civil  and  canon  law,  which  give  ten  days,  muft 
govern  (6 1)..  *•  . 

The  fecorid  kind  of  appeals,  viz.    from  a  de-   ^  ^  n 
finitive  fentence,    may  be  viva  voce  in  the  pre-     ^      / 
fence  of  the  judge,  apud  aHa  at  the  time  of  the     V-   '  :^ 
fcntence,    or  in  writing  before  a  notary  public, 
within  ten  days;  or  in  England,  by  ftatute,  in      Jr> 
fifteen. 

If  the  proftor  appeals  apud  afta,  he  at  the  fame 
time  prays  apoftles,  that  is,  fliort  letters  dimif- 
fory,  figned  by  the  judge,  ftating  iliortly  the  cafe 

(6i)  It  was  fo  determined  by  the  delegates  about  .three 
years  fince,  in  the  caufe  of  Lecky  and  Cave,   where  an 
.attempt  was  made  to  conftrue  the  law  of  Ireland  otherwife, 
and  to  infift  that  there  was  in  that  country  no  legal  limita- 
tion of  time  in  appeals. 

In  the  cafe  of  the  Rev.  Mr.  Symes,  in  the  year  i8oo,  it 
was  doubted,  on  an  appeal  from  a  rule  confidered  as  a  griev- 
ancC)  'whether  the  day  on  which  the  rule  was  made  was 
inclulive :  on  this  point  the  following  authorities  may  be 
ufeful ;  hodie  cuilibet  tribuitur  fpatium  lO  dierum.  Code 
lib.  7.  tit.  62.  6.  This  Maranta  interprets  a  die  fentcn- 
tia^.  10  dies  a  recitatione  fententise,  Nov.  23d.  cap.  i. 
intra.  10  dies  ex  quo  fit  gravamen,  decretalium  11.  Biduunt' 
vel  triduum  ex  die  fententise  latx  computandum.     Decreti ' 

2  pars.  Caufa  2.  Dif.  6. 


.-  ■' 
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and  the  feutence,  and  in  the  room  of  apoftfes 
declaring  that  he  will  tranfmit  all  the  proceed- 
ings. 

If  the  party  or  his  proctor  doth  not  appeal 
apud  aclu^  he  jnay,  diiTenting  at  the  time  of  the 
ienteuce  afterwards,  appeal  in  fcriptisXGS)  with- 
in ten  days  in  Ireland,  and  fifteen  in  England, 
^  by  going  before  a  notary,  who  draws  up  an  in- 
ilrument  of  appeal,  containing  a  iliort  account  of 
the  nature  of  the  caufe  or  the  fentence,  figns  it 
before  witnefles,  and  puts  his  feal  to  it,  and  thus 
itvbecomes  authentic. 

At  the  time  when  .  apbftles  are  prayed,    and 

granted,  a  time  is   <ippointed  within   which  the 

^''^ party  is  to  retrocertity  to  the  judge  a  quo  what 

/     ilep  he  has  taken,  who  otherwife  will  proceed  to 

"*'^^ecute  his  fentence.     The  apoftles  when  granted 

(62)  It  is  incumbent  on  the  pro«3or  to  appeal  in  one  of 
thefc  ways,  unlefs  otherwife  dircdlcd  by  his  client,  for  if  he 
omits  to  appeal  from  a  definitive^  and  any  damage  thence 
enfucs,  he  is  liable  to  an  aflion  to  be  brought  by  his  client. 

Appealing  apud  acta  may  fomctimcs  be  very  neccflar)', 
as  tor  inftancc,  to  prevent  a  perfon  who  has  got  adminif- 
trition  by  fentence  from  inftantly  intermeddling  with  the 
cfFe£ls  i  at  other  times  it  may  be  expedient  not  to  appeal 
apud  adta,  as  if  it  apprehended  that  the  judge  will  aSgn 
too  {hort  a  time  to  rctroccrtify.     See  Oughton,  tit.  294. 

For  the  advantage  of  appealing  in  writing  in  fcripth 
from  an  interlocutory  having  the  force  of  a  definitive  fen- 
ttnce,  fee  Oughtoii,  title  295, 
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(63)y  (if  it  be  an  appeal  from  a  metropolitical  or 
from  the  prerogative  court),  are  carried  to  the 
lord  chancellor's  fecretary,  and  uplon  the  back 
of  them  the  chancellor  names  Comiftifiioners,  or 
judges  delegates,  and  the  commifTion  being 
made  oiit,  two  of  them  at  leafl  mud  accept  it, 
which  they  having  done,  iffue  ati  inhibition  to 
the  judge  below  to  Hop  all  further  proceedings, 
and  a  monition  to  tranfmit  all  the  {>aft  proceed- 
ings, and  this  tranfmifs  ferves  in  the  toom  of 
further  apoftles. 

If  the  appeal  be  from  a  diocefan  to  a  metro* 
political  court,  the  apoftles  are  in  the  fame  man- 
ner carried  to  the  archbiihop's  vicars  general, 
who  then  iflaes  an  inhibition  and  monition^  and 
has  the  traiifmifs  made  to  him  in  like  form  as 
in  the  cafe  before  mentioned.  This  monitiofi* 
according  to  Oughton,  tit.  312.  may  be  prayed 
at  any  time  before  the  term  probatory  aflig^ed. 

If  the  appeal  be  from  a  grievance,  and  it  be 
proved  to  ttee  fatisfadion  of  the  delegates,  or 
admitted  by  the  patty  appellate,  the  caufe  is  re- 
tained above,'  and  the  delegates  go  oh  to  hear 
the  whole  mirits  (64). 

(63)  Btt  fecond  volttorioi  Admira!ty  P^aflice,   p.  438^ 
note  53. 

1^  (64}  But  why  in  common  rcafon,  (hould  not  the  appellate 
have  a  power,  if  he  chufes,  though  it  be  determined  malt 
^ppsUatum  to  ceuin  the  caufe  above  i  the  i^pellant  cannot 


jCiJ^y^  '^^^^'^'^''^^T^^^^ 
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The  caufe  muft  be  profecuted  within  a  certaftf 
term,  i.  e.  the  appeal  proceeded  on,  and  this 
term  is  two  fold,  terminus  J uius,  and  tenninus 
homims ;  the  latter  fignif}  ing  the  limit  of  time 
within  which  the  judge  has  bound  the  party  to 
proceed  on  pain  of  his  otherwife  executing  his 
fentence ;  the  other  the  boundary  afligned  by  the 
law  in  cafe  none  be  afligned  by  the  judge,  which 
is  one  year,  called  prhmitn  faialej  becaufe  under 
fpecial  circumilances  a  fecond  year  may  run 
called  fccundumfatale  (60). 
y  The  appeal  proceeding,  an  appellatory  libel  i^ 
exhibited,  this  i^  contefted  or  anfwered  by  the 
oppofite  party,  the  depofitions  arc  read  from  the 
tranfniifs  in  which  all  the  proceedings  below  are 


f>bje£l  (for  the  reafon  above)  to  die  juJUx  appillati$nis^ 
why  (bould  the  perfon  appealed  be  obliged  to  confefs  a 
grievance  and  pay  coils  in  order  to  retain  the  caufe  above, 
if  he  wi(hes  fo  to  do  ?  it  appears  to  me  that  the  cafe  of 
Williams  t?.  Lady  B.  Oflwrne,  in  Strange's  Reports,  proves 
that  he  can.  The  court  of  appeal  there,  finding  that  the 
appeal  which  was  from  a  collateral  matter  after  fentence  was 
merely  for  delay,  though  they  decreed  maleappellatum,  le* 
tained  the  caufe  above  ad  infantum  partis  appellataCi  & 
Confett,  part  5.  Sec.  i.  page  242.  fpealcs  of  the  party  ap- 
pellate not  confeifing  the  grievancej  but  having  a  mind  ta 
avoid  fuit  and  future  chargesy  and  therefore  confenting  tm 
the  judge  of  the  appeal,  and  agreeing  to  proceed  in  the  ^ 
principal  bufinefs. 

(65)  See  fecond  volume,  p.  440>  Admimlty  Prafiice, 
mte  55* 
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ilfiade  up  in  the  form  of  a  book,  advocates  are 
heard,  and  the  delegates  proceed  to  pronounce 
fentence  (66),  and  according  to  their  judgment 
decree  bene  or  male  appellatum ;  and  in  the  latter 
cafe,  approving  of  the  fentence  of  thejudge  be- 
low iend  back  the  whole  caufe  to  him  with  all 
its  incidents,  to  be  by  him  carried  into  execution; 
or  they  may,  if  they  pleafe,  though  they  remit 
the  caufe,  retain  the  taxation  and  enforce  pay- 
ment of  the  cofts  (67). 

It  remains  to  be  obferved,  that  the  proceed- 
ings in  caufes  of  appeal  from  grievances  are 
fimilar  (68)  to  thofe  in  appeals  from  definitive 
fentence,  as  to  conteftation  of  fuit,  conclufion, 
and  other  judiciary  and  ordinary  afts;  and  if  the 
principal  or  original  caufe  be  plenary  or  fummary, 
fo  will  alfo  be  the  caufe  of  appeal,  fave  only  that 
all  the  proceedings^  before  the  court  of  delegates 
are  fummary. 

Tliere  is  however  one  remarkable  exception  to 
this  fimilar ity  of  proceedings  in  appeal  from  gra- 

(66)  In  omnibus  eft  petendutn  &  per  judicem  decer- 
nendum,  ut  in  datione  libelli  in  prima  inff^tia.  Oughton^ 
tit.   12. 

(67)  Appeals  proceed  in  like  manner  from  criminal  caufes, 
whether  of  the  mere  office^  or  office  promoted  by  the  proSor 
of  the  office ;  or  whether  voluntarily  promoted  by  a  perfon 
aninterefted,  or  ex  injiantia  partis  by  the  party  injured, 

{(A)  See  Oughton,  title  285. 
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vamina  and  frotn  definitive  ientence,  which  b  that 
in  the  former  the  party  is  not  allowed  nan  allegata 
allegare,  i^  nan  probata  probarc. 

This  rule  is  the  very  converfe  of  that  followed 
on  appeals  to  the  houfe  of  lords  (69)  and  Mr. 
Juftice  Blackilone  has  obierved  that  it  is  a  praAice 
unknown  to  our  law  (though  confiantly  followed 
in  the  fpi ritual  courts)  when  a  fuperior  court 
is  reviewing  the  Sentence  of  an  inferior,  to  exa- 
mine tlie  juftice  of  the  former  decree  by  evidence 
ne\'er  produced  below  (70 j. 

This  remarkable  rule  that  in  appeals  from 
definitive  fentence  either  party  may,  n<m  allegata 
allegare,  Sg  uon  probata  probare^  is  found  in  (71) 
the  Code,  lib.  /.  tit  63.  4.  and  in  the  Cle- 
mentines, lib.  2,  tit  8.  ch.  2  :  it  is  in  both  places 
reft  rained^  to  new  articles^  novi  articuU  ex  veteri'- 
rebus  pendenteSj  ^  ex  illis  orientes,  ^  ad  caufum 

(69)  See  Brown's  Cafes  in  Parliament^  Vol.  I*  p.  JO. 

(70)  3  Blackftone's  Commentaries)  p.  455.  Yet  in  the 
cafe  of  Rochfort  v.  Nugent,  i  Brown's  Cafe  in  Parliament, 
p.  S90.  The  houfe  of  lords  feems  not  to  have  ftridly 
followed  their  rule :  a  coounon  recovery  having  been  there 
proved  in  the  court  below,  the  party  was  allowed  to  pro- 
duce and  prove  before  the  court  of  appeal  a  deed  to  lead 
the  ufcs,  not  mentioned  below.  On  a  bill  of  re?iew  in 
chancery,  evidence  newly  difcovered,  is  produced. 

(71)  See  alfo  Gail,  lib,  i.  Obferv.  128.  Maranta,  pars 
6.  De  Appellat.  Baldus  in  7m.  Codis.  MaTcardus^  Fa- 
^nacius  p.  16^.  and  596* 
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pertinentes.  On  the  fame  article  exhibited  be- 
low to  which  proof  was  adduced  or  their  dire^ 
contraries,  no  new  evidence  can  be  produced; 
but  on  thofe  e?chibited  below,  but  not  proved, 
tliere  may :  and  fo  to  new  articles ;  which  may 
be  exhibited,  if  they  are  not  upon  perfeftly  new 
matter,  arife  from  the  former  and  fpring  out  of 
them,  and  are  related  to  the  caufe. 

The  rule  of  non  allegata  alltgandiy  mn  probata 
probandiy  hath  alfo  this  tack  to  it,  inodo  non  objht 
publicatio  tejiium.  The  new  allegation  or  proof 
therefore  mud  be  fomething  which  iliould  not 
he  fugge/ied  or  occafioned  by  the  evidence  already 
publiihed,  though  it  ihould  Jpring  out  of  the 
pleadings  below.  Yet  what  room  for  controverfy 
is  here?  Deeds  and  written  inftruments  are  ufu- 
ally  admitted,  but  may  not  a  party  have  been 
prompted  to  forgery  as  well  as  perjury,  by  feeing 
the  ftrength  or  weakneis  of  his  own  or  his  adver- 
faries  caufe  lielow.  The  reader  (72)  will  judge  by 
the  examples  in  the  note,  how  far  the  civilians 
have  elucidated  this  rule. 

(^^)  The  civilians  have  thus  illuftrated  this  rule  by 
examples,  to  (hew  that  the  fubje£f  (^  the  fuit  cannot  be 
chang^ ;  they,  {^y  qui  petit  boveni)  in  s^peUatione  equum 
petere  non  poteft ;  in  like  n^uuier  I  conceive  the  ground 
and  foundation  of  the  adion  could  not  be  changed :  he  who 

/        .         /  *  /    / 
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CRIMINAL  CASES. 

The  proceedings  in  tliefe  are,  as  we  have  fccn 
them  to  be^in  the  canon  Iwv,  hy  knguifition  or^'k 
tnqutry^  accuJatiMi^*  ana  aenunciation.  ^n  tnc  ., 
firft  mode,  in  which  the  bifliop  or  his  official  pro- 
relied  on  a  written  will,  could  not  afterwards  reft  on  a  deed, 
nor  on  a  nuncupative  will.  But  I  have  known  a  deed 
produced  aheve^  to  corroborate  a  will  allegri  bibwj  by 
ihewing  that  the  teftator  had  always  entertained  bountiful 
intentions  to  the  devifee. 

Baldus  commenting  in  cum  codicis  de  appall,  illuftiatet 
this  rule.  Payment,  fays  he,  or  a  releafe  fince  the  dc* 
cree,  is  a  novum  capitulum,  quod  oritur  ex  veteribis, 
and  therefore  may  be  allowed  on  appeal  %  but  if  an  ac- 
tion were  brought  for  a  thing  againft  the  vendor,  and  he 
pleads  that  he  never  fold,  he  fhall  not  on  appeal  fay  that  he 
never  was  paid  and  therefore  rcfufes  to  deliver  that  thing, 
for  this  is  a  capitulum  omnino  novum.  So  a  plea  of  a  pad 
di  n$n  peundo  put  in  below ,  defendant  (hall  not  be  allowed 
to  go  on  prefcription  above.     So  obje£tion  to  the  perfon  of 

the  fuitor  not  made  below,  plea  of  bonnltus  cannot  be  made 

above. 

But  if  plaintiff  below  has  proved  a  right  of  property,  he 
may  above  prove  a  right  of  pofleiEon. 

Si  fiiius  obtinuit  in  aditione  hxreditatis,  &  in  appelle, 
reus  vult  probare  eum  repudiafle,  novum  eft  capitulum,  ex 
vetcrious  non  pendens  ;  a£lor  in  prima  caufa  non  probavic 
de  jure  accrefcendi,  in  appellatione  poteft. 

Adlor  in  publiciana  non  probavit  titulum,  poteft  in  ap« 
pellatione,  quia  Publicianae  conjim£ium. 
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ccetls  from  the  mere  office  (73),  induced  by  public 
fame  or  the  relation  of  credital)le  pcrfons  to  in- 
quire into  the  innocence  or  criminality  of  per- 
fons  within  his  jurifdifilion,  the  party  appearing, 
has  articles  exhibited  to  him,  which  (fays  Ough- 
ton)  he  is  bound  to  anfwcr  upon  oath,  not  to  cri- 
minate himfelf  but  fo  far  as  relates  to  the  fame  ' 
and  the  Judge's  jurifdiction  ;  and  as  if  he  refufcs  - 
to  appear  he  may  be  excommunicated,  fo  if  he 
refufes  to  anfwer  after  being  thrice  admonilhed, 
he  is  to  be  pronounced  contumacious  and  the 
articles  taken  for  confeffed,  and  then  Oughton 
goes  on  to  fay  that  if  he  does  confefs  the  fame 
he  is  obliged  to  anfwer  to  criminous  portions,  that 
is,  he  is  obliged  to  criminate  himfelf  (74).  ^ 

(73)  But  though  he  may  exhibit  articles  from  the  mere 
office,  he  generally  appoints  one  of  the  prodors  to  be  the 
prodor  or  promoter  of  office,  and  appeals  in  caufes  of  cor- 
rection confider  that  prodlor  as  the  promovent,^  and  the 
Judge,  This  prodor  is  called  a  neccjfary  promoter,  and 
therefore  the  proceedings  are  KWJummary. 

^74}  How  to  reconcile  thefe  contradictions  I  confefs  I 
do  not  know,  efpeci?IIy  as  the  note  refers  u$  to  the  Englifh 
ftatute  13  Ch.  II.  c,  12.  as  In  the  cafe  of  Goulfon  and 
Wainwright,  i  Sid.  374,  it  was  detQrmined  that  if  articles 
ix  9ffido  are  exhibited  in  the  fpiritual  court  for  matters  crir- 
minal,  the  party  nuy  plead  th;at  he  is  not  bound  to  anfwer^ 
and  may  have  2^  prohibition  \  but  in  a  mere  civil  fuit  he  is 
bound  to  put  in  a  peribnai  anfwer.  No  a£l  fimilar  to  the 
above-mentioned  ftatute  of  Charles  has  pafTed  in  Ireland; 
it  may  be  a  quere,  whether  it  be  not  virtually  aboKflied  h\ 


so*  PRACTICE  OF  THE  ^ 

If  he  denies  the  fame,  or  adinit;^,  it  but  denies 
t)ie  fa£l,  yitnefle^  are  to  be  examined  and  proofs 
produced  as  in  other  ordinary  caufes^  and  the 
proceedings  in  all  fuch  caufe$  of  corredion  er 
tnero  qfficio  or  of  the  office  tieceffarily  promoted  are 
Jummarjfi  apd  if  the  impugnant  doth  not  appear, 
(he  witneiTes  beiqg  eii^amined  and  their  iayings 
publiflied>  definitive  fent^ce  may  be  pafled  ii| 
•hi$  abfence,  he  haying  firil  been  cited  de  novo  to 
hear  fuch  fentence.  If  the  impugnant  appear^ 
he  may  except  agaihfl  the  adverfaries  witnefles, 
and  reprobate  their  fayings,  and  before  publica- 
tion propofe  any  defenfive  matter  in  his  favour. 

The  witnefies  mud  fhew  die  grouud^  of  fuf- 
picion,  and  with  whom  and  upon  what  founda- 
tion the  fame  reded,  which  if  it  appears  to  have 
arifeu  from  folly  or  malignity,  it  is  friv4)lous  and 
falfe  rumour  and  not  public  fame ;  and  the  im- 
pugnant, fays  Oughton,  is  not  bound  to  anfwer 
fuch  criminous  pofitions,  nor  to  accufe  himfelf 
of  them.  If  the  crime  be  proved,  the  judge 
proceeds  to  conclufion  as  in  other  fum?nari/  caufes, 

Ireland,  but  at  the  1^(1  vifit^tion  in  the  college  of  Dublin, 
It  was  aiTerted  that  it  remained  in  full  force.  If  fo,  furcly 
forne  law  ought  to  be  introduced  to  abolifh  it,  and  put  us  on 
footing  with  pur  After  kingdom. 

The  a£lt  of  ^  Geo.  I.  in  Ireland,  ch.  |b.  ordains  that  no 
citation  ex  mero  officio  (hall  ifliie  unlef^  the  crime  is 
fharged  to  haye  been  committed  within  two  years  before. 
This  zSt  fpeaks  of  the  oath  of  purgation  as  ftill  in  force. 
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^od  pafles  ^  definitive  fentence  according  to  the 
pature  of  the  crime,  with  coils  aganiil  the  cri- 
fninal  perfon ;  and  though  it  be  not  proved,  if  ve- 
hement prefumptions  and  circuniftances  of  great 
fufpiciou  >()fFer  themfelves,  canonical  purgation, 
fays  Oughton,  may  be  required  from  the  party, 
in  which. if  he  fails,  public  penance  may  be  im* 
pofed  on  him,  and  in  fome  cafes  he  may  be  ex- 
(Communicated. 

Accufations  or  fuits  from  tlie  office  *coluntarily 
promoted  are  plenary ;  they  admit  of  replications, 
duplications,  &g.  but  the  accufer  is  liable  to 
funple  cofts  if  he  accules  without  reafon  (75). 

Denunciations  or  prefentments  by  church-war- 
dents  and  (idefmen  are  fo  entirely  out  of  ufe, 
from  the  danger  to  which  fuch  prefenters  were 
liable  from  the  jufl  anions  that  might  be  brought 
figaiirft  them,  and  in  Ireland  by  the  fpecial  pro- 
yifions  of  the  a£i  6  Geo.  L  chap.  6.  that  they 
»ecd  here  only  be  mentioned. 

This  act  ^vowides  ih?X  voluntary  promoters  and 
prefenters  of  offences  fhall  be  examined  on  oath 
before  the  citation  iflues,  and  the  examination 
reduced  to  writing,  and  the  promoter  failing  in 
proof,  ppmlemned  in  double  cofls,  but  this  not 

(75)  It  appears  to  me,  that  the  fpirit  of  the  civil  law  viz% 
pcadly  ftmilar  to  pvrs  as  to  criminal  pleadings,  that  after 
^11  exceptions  were  over-ruled,  the  litis  contejiatiij  or  plead- 
|ng  the  gerfiVul  i£'uey  was  ftill  open  to  the  prifoner. 
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to  hinder  ordinary  from  proceeding  againft  ec- 
defiaftical  perfons  fubjcft  to  their  vifitation  in  the 
ufu^  way. 

Under  this  laft  exception  it  has  been  faid,  that 
a  clergyman  at  leall  is  not  exempted  in  Ireland 
from  the  oath  w  officio.  But  without  deciding 
the  general  queftion  whether  he  is  not,  he  furely 
is  not  liable  to  it  by  that  a6l,  which  fays  only  tliat 
iiothiug  therein  iliall  prevent  ordinaries  from 
proceeding  againfi  ecclefiailical  perfons,  as  if 
that  a^  had  never  been  made,  in  the  like  man- 
ner as  they  might  or  could  do  before,  but  it  doth 
not  follow  that  they  could  before  that  ad  and 
^mcc  the  reign  of  Charles  II,  demand  from  them 
the  oath  ex  officio. 

It  is  proper  here  alfo  to  repeat  wliat  feems  not 
to  be  univerfally  underftood,  that  though  the 
canons  do  not  proprio  vigore  bind  the  laity,  yet  as 
far  as  they  recite  the  ancient  conftitutions  of  the 
church  incorporated  in  the  common  law  of  the 
land,  they  do  bind  them ;  for  the  canon  law  as 
far  as  anciently  received  and  allowed  in  thcfc 
kingdoms  binds  every  man  (7f))* 

The  high  commiffion  court,  though  repro- 
bated by  the  Irilh  parliament  in  ir)40,  and  de- 
clared null,  never  was  declared  fo  by  any  exprcfs 

(76)  This  fellows  from  28  Hen.  VIII.  ch.  23.  and  is 
the  determination  in  Crofs  and  Middlcton,  3  AtkinS|  m 
England,  25  Hen.  VIII. 
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^61  of  parliament  in  Ireland,  as  it  was  in  Eng* 
land  by  the  ad  }6  Char.  I.  (77). 

The  power  of  royal  vifitations,  their  propriety, 
and  the  perfeft  diftinftion  between  them  and  the 
ancient  high  commiflion  court  has  been  elfewhere 
/explained  (78). 

Whoever  wiflies  to  iearch  more  deeply  into  the 
practice  of  the  ecclefiaftical  criminal  court,  will 
after  reading  what  is  faid  by  Ougliton  upon  the 
fubjeS,  fludy  the  Praxis  Criminalis  of  Farinacius^ 

(77)  Another  inftance  of  inattention  to  real  liberty  in 
tiiat  country  too  noted  for  licentioufnefs.  A  commiffioti 
iiTued  in  1693,  commonly  called  the  Liibon  commiflion  to 
three  bifhops  to  vifit  the  diocefe  of  Down,  whofc  biihop 
(Hacket)  and  clergy  were  accufed  of  enormities. 

The  name  of  this  archdeacon  was  Matthew,  who  has 
publifhed  a  long  argument  upon  it.  He  appealed,  or  applied 
to  the  chancellor  {Cox)  for  a  commiffion  of  delegates,  in- 
fifting  that  this  was  not  like  the  high  commiffion  court  ^ 
that  it  was  an  ecclefiaftical  commiffion,  founded  on  the 
king's  prerogative,  and  the  common  law,  and  fuch  a  one 
^  might  exift  in  England,  notwithftanding  ftat.  16  Car.  L 
and  that  an  appeal  lay  from  it,  though  none  did  from  the 
high  commiffion  court.  That  it  was  the  king's  vifiution 
operating  upon  a  diocefe,  like  the  archbifhop's  inhibition  in 
his  triennial  vifitation,  fufpending  the  biIhop*s  authority  for 
the  time  being,  but  fubftituting  another  orJinary  authority 
in  its  place.  That  the  bifliop's  power  of  vifitation  is  only 
that  emanation  of  the  king's  prerogative  which  may  be 
granted  to  any  body  elfe.  How  elfe  could  an  archbiihop  be 
deprived  ? 

(78)  In  a  work  on  Ecclefiaftical  Law* 
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and  of  Damhoiider,  and  the  clear  difquifitions  on 
the  fubje£l  in  the  Speculum  Durandi.  I  fliall 
conclude  with  the  fober,  charitable,  and  mode- 
rate  advice  of  Oughton  to  the  promoters  of  cri- 
minal fuits,  which  however  painful,  are  too  often 
neceiTary.  Let  them  examine  well,  whether  their 
charges  are  grounded  on  good  evidence  or  vehe- 
ment prefumptions,  and  whether  public  fame 
however  general  and  prevalent  even  among  good 
lund  grave  men  originate  in  truth  or  in  private 
maUce  and  idle  rumour,  lead  otherwife  they  fub- 
jeft  themfelves  to  fuits  both  in  the  temporal  and 
fpiritiial  courts,  and  to  the  diftrefiing  refledion  of 
having  injured  the  innocent. 

Thefe  cautions  are  now  lefs  requifite  fince  the 
ftatutes  have  curbed  thefe  profecutions,  and  added 
to  the  moderation  of  the  times,  conlined  within 
proper  and  faiutary  limits. 
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FURTHER    CASES    ILLUSTRATIVE    OF    THE 

PRECEDING  WORK. 

MANUMISSION. 

Keane  v.  Boycott,  A.  D.  1795. 
2  Hen.  BJackftone's  Rep.  511. 

Question  ftarted  in  this  cafe,  whether  a  mafter  in 
the  Weft  Indies  entering  into  a  contrad  with  a  flavc  docs 
not  manumit  him  ?  the  affirmative  favoured  by  L.  Ch.  J. 
Eyre,  condemned  by  the  reporter,  who  infifts  that  a  flavc 
cannot  be  manumitted  by  implication*. 

MARRIAGE. 

Ildcrton  &  Ilderton,  A.  D.  1793. 
2  \i.  Bl.  145. 
A  marriage  in  Scotland  between  perfons  who  do  not  go 
thither  for  the  purpofe  of  evading  the  laws  of  England,  wil^* , 
entitle  the  woman  to  a  dower  in  England. 

DONATIO  MORTIS  CAUSA. 

Hill  V.  Chapman. 
2  Brown,  612. 
Gift  of  bank  notes  in  a  paper,  accompaiflcd  with  decla- 
rations, though  not  in  /x/r/m/x,  a  good  donatio  mortis  caufk. 

•  The  author  did  hope  that,  before  the  publication  of  ;bis  feconil  editioOy 
the  noble  and  pious  efforts  of  Mr.  WUberforce  in  the  (boatfy  and  Mr. 
Gilborae  in  the  clofet,  aided  by  the  wi(hes  of  all  good  men,  woiuld  hart 
pot  an  end  to  the  horrid  crimes  of  the  Have  trade.  Alas  I  ht  has  /krW  to 
fee  it  acquire  freih  vigoury  and  tri\imph«Dt  prttencti  to  jifti^calioft  bot^  lA 
BBgUnd  aad  Fraacr. 
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N.  B.  this  coittradids  the  mafter  of  the  rolls,  Milhr  and 
Millar,  J  P.  Wms. 

COLLEGES*. 

dentlf  V.  Biflio{>  of  Elj. 

2  Stnmgc,  913. 
Court  (aid  it  was  a  queftion  they  would  not  deterniinCi^ 
whether  when  the  crown  has  given  ftatutes  and  appointed  a 
vifitor,  the  Aicceflbr  can  any  way  alter  or  annul  the  former 
ftatutes  :  the  pra<£lice  indeed  has  been  otherwife,  but  it  has 
never  been  determined  to  be  good. 

Attorney  General  v.  Stephens. 
I  Atkynsy  360. 
Queftion  made  in  chancery  whether  fellow  of  a  col* 
ftge  has  a  right  to  let  his  chambers  \  court  refufwl  to  de« 
termine,  and  (kid  it  ought  rather  to  be  determined  by  the 
vifitor ;  the  queftion  was  on  Dr.  Radcliffe's  fellowfliips : 
faid  they  fuppofed  he  had  not  left  his  fellows  under  greater 
reftridions  than  thofe  of  other  colleges  are  liable  to. 

Ex  parte  Wrangham,  A.  D.  179$. 
2  Vcfey,  Jun.  609. 

Petition  by  Wrangham  to  the  Lord  Chancellor,  as  vU 
fitor  of  Trinity-Hall,  Cambridge,  (there  being  no  heir  of 
the  founder)  to  declare  the  elciStion  of  a  fellow  void,  and  to 
order  the  petitioner  to  be  admitted,  the  court  of  king's 
bench  having  in  a  fimilar  cafe  declined  jurifdiflion ;  the 
ftatutes  run  thus  :  ^'  Quod  in  loco  focii  fubrogetur  fcholaris 
<'  idoncus  moribus  &  ingenio  qui  per  tres  annos  continuos 
^^  ad  minus  jura  canonicu  aut  civilia  audivit  in  univer(itate 
"  aliqua  approhata:"  with  fome  exceptions  not  here  ma- 
terial. 

Petitioner  infifted  that  he  anfwered  this  defcriptioni 
and  yet  a  member  of  another  college  was  ele^d.  The 
electors  defence  was  in  general  terms,    that  Wrangham 

*  Sec  Prynne*s  wuik.  on  C/.e  4Ch  lult.  is  «  repufitory  of  koowkdft  f#*> 
UUTC  tu  colleges. 
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tiTls  hot  in  their  bpinion'a  fit  and  proper  perfon  to  beeledted 

into   the    vacant    fellowfhip.     Lord    chancellor    decided 

againft  the  petition  i  he  was  of  opinion  that  the  word  mores 

has  not  only  the  more  reftrained  fenfe  of  ntoralsj  but  alfo 

the  more  extended  one  of  mdnnersy  s(nd  that  a  diftmilitud^ 

kiorum^  jarring  tempers,  difcdrdant  difpofitions  might  mar 

the  purpofes  of  fuch  inftitutions ;  and  that  of  the  difpofition^ 

as  well  as  learning  and  manners,  the  fociety  were  to  judge, 

not  arbitrarily  or  Whimdcally,  but  by  found  difcretion,  and 

upon  due  confideration  of  the  ilatutes. 

^erey  Though  I  do  not  mean  in  the  leaft  to  difpute 

the  authority  of  the  determination  of  that  high  court  in  the 

above  inilancei  to  what  dangerous  latitude  might  it  lead  if 

ill  underftood :  I  Ibould  wi(h  therefore  that  every  academic 

tvould  read  the  cafe  at  large,  and  not  truft  to  any  abtidge- 

ment  of  it. 

Wyme  v,  Bampton. 

3  Atkyns,  473. 

The  dean  and  canons  of  Sarum  on  renewing  leafes  were 

accuftomed  to  take  fines,  and  if  any  of  the  canonrys  were 

tacant^  to  divide  them  among  the  exifting  members.     A 

canon,  who  came  in  after  a  leafe  renewed  during  a  vacancy^ 

ibed  for  his  fhare  in  chancery,  and  recovered. 


PROTEST  OF  CERTAIN  LORDS 

ACAINST   COMMITTINGf    THE    PROTESTANT   DISSBI** 

TERS  BILL,   MAY    3,    I782. 

Refer nd  to  in  the  Chapters  on  Marriage  abode. 

Hodiffecundd  via  it£ta  eft  billd^  entitled,  ah  hSt  for  th4 
Relief  of  Proteftant  Difleoters,  in  ceruin  matters  therein 
contained, 

tt  was  refolded  in  the  affirmative,  that  the  Aid  bill  bit 
committed. 

?OL.  i^  h  u 
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Firft9  Becaufe  it  is  apprehended  that  this  bill  profei&ng 
to  allow  proteftant  diflenting  teachers  to  celebrate  marriages 
between  proteftant  diiTenters,  may  encourage  almoft  every 
fpecies  of  clandeftine  arid  improvident  marriages,  not  only 
between  proteftant  difienters  of  all  denominations,  but  be* 
tween  protcftants  and  the  eftablifhed  church :  for  it  is  ap» 
prehended,  that  neither  by  this  bill,  nor  by  any  other  law  now 
in  being,  can  it  be  afcertained  whether  the  parties  be  or  be 
not  proteftant  difienters,  fo  that  any  man  and  woman  who 
may  have  gone  once  or  twice  to  a  meeting-houfe,  or  to 
hear  a  field  preacher,  and  calling  themfelves  proteftant  diC- 
fenters,  may  be  married  under  the  fanAion  of  this  bill  by  a 
proteftant  difTcnting  teacher,  whether  he  be  a  prefl>yteriaa 
teacher,  an  independent  teacher,  an  anabaptift  teacher^  a 
moravian  teacher,  or  any  other  proteftant  diflenting  teacher 
whatfoever.  Nay,  it  is  apprehended,  that  a  degraded 
popifh  prieft,  a  degraded  clergyman  of  the  eftablifhed 
church,  and  by  the  6th  George  I.  chap.  5.  fee.  8.  any  man 
whatfoever  pretending  to  holy  orders,  and  taking  the  oaths 
and  fubfcribing  the  declaration  therein  prefcribed,  has  under 
this  bill  a  right  to  folemnize  marriages ;  and  therefore  the 
lowcfl  and  mod  profligate  men  in  the  ftate  may  inftantly 
qualify  themfelves  for  that  purpofc. 

Secondly,  Becaufe  it  is  apprehended  that  fuch  marriage 
may  nor  only  be  celebrated  by  all  fuch  pcrfons,  but  that  as 
this  bill  makes  marriages  fo  celebrated  good  and  valid  to  all 
intents  ::nd  purpofcs  whatfoever,  thofe  marriages  are  fo  fttt* 
privilcgtti,  that  there  can  be  no  divorce  a  ^•/Vtt/^,  for  pre- 
contraft,  consanguinity,  or  impotence;  for  this  bill  gives  to 
fuch  marriat:cs  all  the  right  and  benefits  of  thofe  celebrated 
by  the  clergy  of  the  eftablifhed  church,  but  does  not  fubjed 
them  to  the  Ctme  objetflion. 

Thirdly,  Becaufe  it  is  apprehended  that  under  this  bill 
mariiages  may  bti  celebrated  by  all  proteftant  difTenting 
trache^^   wuh   abu>iute   impunity   to  tbenuelves,  between 
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Imrties  within  the  prohibited  degrees  of  kiAdred,  without 
publication  of  Sanns,  without  licence,  in  a  private  place  at 
any  hour  of  the  night,  without  witnelTes,  without  regiftering 
fuch  marriages,  between  minors^  and  without  the  confent 
of  parents,  guardians,  or  of  the  lord  chancellor,  though 
fuch  tranfgreffions  would  fubjed,  a  clergyman  of  the  efta* 
bliihed  church  to  deprivation  if  beneficed,  and  to  degradation^ 
if  not  beneficed,  and  in  the  cafe  of  a  popiih  prieft  would  ba 
/elony  without  benefit  of  clergy,  and  by  making  fuch  mar- 
riages heretofore  had  good  and  valid,  legal  heirs  may  be 
irobbed  of  their  inheritance  by  this  ex  poftfaSlo  law. 

Fourthly,  Becaufe  this  bill  makes  valid  to  all  intents  and 
Jpliirpofes  whatfoever,  all  matrimonial  contradls  heretofore 
entered  into  between  proteftant  diflentert,  and  folemnize(t 
by  proteftant  dlflenting  teachers,  whether  fuch  matrimonial 
tontrads  were  confumnuited  or  not,  from  whence  it  is  ap<K 
jnrehended,  that  fuch  contra£b,  not  confurtimated,  will,  by 
this  tx  poft  fa£f9  law,  6e  of  force  to  make  void  fubfequent 
inarriages  confummated,and  to  fub|)e£t  women  who  are  now 
lawful  wives  to  be  divorced,  and  their  children  to  be  baf« 
tardized,  althoagU  by  the  33d  Henry  VIII.  chap.  6.  and  the 
I2th  Geo.  I.  chap.  3.  no  contrad  of  marriage,  celebrated 
€ven  by  a  clergyman  of  the  eflablifhed  church  but  not  con^ 
fummated,  Ihall  make  void  a  fubfecpient  marriage  which 
was  confummated. 

Fifthly,  Becaufe  this  bill,  by  hefting  generally  in  pro* 
teftant  diflenting  teachers  without  diftindh>n  an  unregulated 
power  of  celebrating  marriages,  expofes  diflenters  them* 
felves  and  their  children  tc^  all  the  evil  confequences  at- 
tendant upon  chtrideftine  and  improvident  marriages  equally 
with  members  of  the  eftablMhed  church. 

And  of  the  numberlefs  feAs  of  proteftafit  diflenters  no 
one  denomination  of  them  is  guarded  by  this  bill  againil 
clandeftine  and  improvident  marriages  to  be  celebrated  bo* 
twe^  perfons  of  their  perfuafion  by  diflciiting  t^acb^s  of 
any  other  denomination  whatfoeter. 
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Sncthty,  Beetofe  it  was  admitted  in  debate,  that  this  bill 
is  extremely  defedive;  yet  it  was  argued  that  it  ought  to 
be  pafled,  becauie  it  may  be  hereafter  amended,  an  argu- 
ment which  it  is  conceired  would  rather  juftify  the  rejeSion 
of  a  bad  bill,  to  which  this  branch  of  the  legiflature  is  fiiily 
competent,  than  (iipport  the  pafling  of  fuch  a  bill,  with  a 
view  to  a  future  amendment  of  it,  which  cannot  be  obtained 
but  by  the  concurrent  agreement  of  all  branches  of  the 
legiflature ;  for  this  argument  would  juftify  the  commtffion 
of  an  a£lual  evil,  which  might  be  avoided^  in  order  to  apply 
a  future  remedy  that  poffibly  might  never  be  obtained. 

Seventhly,  Becaufe  thofe  who  oppofed  this  bill  did  re- 
peatedly declare  themfelves  willing  to  vote  for  another 
bill,  rendering  all  matrimonial  contraSs  of  marriages 
heretofore  entered  into  between  proteftant  diflenters,  and 
celebrated  by  proteftant  diflenting  minifters  or  teachers,  as 
good  and  valid  to  all  intents  and  purpofes,  as  fucb  contrafts 
of  marriages  would  have  been  if  celebrated  by  the  clergy 
of  the  eftabliflied  church ;  and  alfo  rendering  all  matrimo- 
nial contra£ls  or  marriages  hereafter  to  be  entered  imp 
between  proteftant  diflenters,  and  celebrated  by  proteftant 
diflenting  minifters  or  teachers,  of  their  refpeSive  own  con* 
grcgations,  under  proper  regulations,  as  good  and  valid  to  all 
intents  and  purpofes,  as  fuch  contrafts  or  marriages  would 

be,  if  celebrated  by  the  clergy  of  the  cftablifticd  church. 

• 

Richard,  Armagh,  Charles,  Caflicl, 

Ik  I  more,  Bellamont, 

Shannon,  Enniflcillen, 

Tradton,  James,  Raphoe, 

R.  Dublin,  Carlow, 

Henry,  Mcath,  James,  Downe  and  Connor, 

William,  Watcifurd,  Antrim, 

Clanwilliani,  Richard,  Cloyne, 

Milltown,  J.  D.  Leighlinand  Ferns, 

Ifaac,  Cork  and  Roi^,  Charles,  Kildare, 

Walter,  Clojifeit,  Charles,  Elphin. 
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Act  referred  to  in  Chapter  6thy  Book  \. 

Anno  rtgni  tricejimo  quinto 
Georgii  III.  Regis  Chap.  23*. 

An  a£t  to  explain  and  amend  an  a£t  pafTed  in  the  tenth 
3nd  eleventh  years  of  the  reign  of  King  Charles  the  Firft^ 
entitled^  an  aft  for  prefervation  of  the  inheritance,  rights, 
and  profits  of  lands  belonging  to  the  church,  and  perfons 
ccclefiaftical. 

Whereas  doubts  have  arifen  as  to  the  validity  of  leafes 
made  under  the  powers  given  by  an  a£l  pafTed  in  the  tenth 
and  eleventh  years  of  the  reign  of  King  Charles  the  Firfl^ 
entitled,  an  slQ:  for  prefervation  of  the  inheritance,  rights,  and 
profits  of  lands  belonging  to  the  church,  and  perfons  cc- 
clefiaftical I  be  it  enafi:ed  by  the  king's  moft  excellent  ma« 
jefty,  by  and  with  the  advice  and  confent  of  the  lords  fp^- 
ritual  and  temporal,  and[commons  in  this  prefent  parliament 
aflembled,  and  by  the  authority  of  the  fame,  that  it  (hall 
and  may  be  lawful  to  and  for  archbifhops,  bilhops,  deans, 
deans  and  chapters,  archdeacons,  prebendaries,  and  other 
dignitaries  ccclefiaftical,  parfons,  vicars,  and  like  wife 
mafters  or  governors  and  fellows  of  colleges,  and  mafters 
and  guardians  of  hofpitals,  from  time  to  time  to  accept  of  a 
furrender  or  furrenders  of  any  leafe  or  leafes  of  any  lands  or 
hereditaments,  and  thereupon  to  demife  fuch  lands  or  other 
hereditaments  belonging  to  their  refpe<Slive  fees,  churches, 
colleges  and  hofpitals,  (the  dwelling  houfes  ufed  for  any 
their  refpe£live  habitations,  and  demefne  lands  thereunto 
belonging,  and  therewith  ufed  and  occupied  as  the  de- 
mefnes  of  their  faid  houfes  only  excepted,)  unto  the  perfon 
or  perfons,  in  fuch  manner  and  form  as  by  the  faid  a£l, 
or  any  other  a£t  or  aAs  now  in  force  they  are  enabled  fo  to 

*  Thit  remarkable  adt,  which  changed  a  Uw  confidered  as  facred  for 
two  centuries^  but  in  which  change  of  timet  may  have  un^uind  motttioii, 
is  here  introduced  to  elucidate  the  notes  to  Chap.  6.  part  u 
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do,  notwjthftatiding  that  upon  fuch  leafe  and  leafps  thert 
(hall  not  be  referved  and  continued  due  and  payable  onto 
the  leflbrs,  and  their  fucceflbrs,  during  the  term  of  twenty^ 
one  years,  fo  much  yearly  rent  or  profits,  or  more,  as  the 
^moiety  of  the  true  value  qf  the  lands  or  other  heredita- 
ments, communibus  annisj  at,  or  immediately  before  thc| 
time  of  making  fuch  leafcs  fhall  amount  to. 

2,  And  be  it  further  enadted,  that  all  leafcs  hereto- 
fore made  by  any  of  the  perfons  aforefaid,  of  any  lands  or 
other  hereditaments  belonging  to  their  refpedive  fees, 
churches,  colleges,  and  hofpitals,  except  as  before  excepted^ 
unto  any  perfon  or  perfons,  in  fuch  manner  and  form,  as 
by  the  faid  a£t,  or  any  other  z8t  now  in  force,  they  are 
enabled  fo  to  do,  fhall  be  valid  and  good,  notwithstanding 
there  was  another  leafe,  or  eftate,  then  in  being,  which  did 
not  expire,  nor  was  ended  and  determined  within  the  time 
in  faid  recited  a£t  mentioned,  and  alfo  nocwithftanding  that 
upon  fuch  Icafe  and  leafes,  there  were  not  referred  and  con- 
tinued due  and  payable  unto  the  leiTors  during  the  term  of 
twenty-one  years,  fo  much  yearly  rent  or  profits,  or  more, 
as  the  moiety  of  the  true  value  of  the  lands,  or  other  here- 
ditaments, cjmmunlbus  annls^  at,  or  immediately  before 
the  time  of  making  fuch  leafes  did  amount  unto  j  provided 
that  the  yearly  rent  or  profits  which  have  been,  or  (hall  be 
referved  upon  every  fuch  leafe  heretofore  made,  or  here- 
after to  be  made,  fhall  not  be  lefs  than  the  yearly  rent  or 
profits  paid,  and  payable  thereout  for  the  lafl  twenty  years 
preceding  the  making  of  fuch  leafe,  whether  fuch  lands  or 
hereditaments,  be  augmentation  landb  or  others. 

3.  And  whereas,  in  many  inftanccs,  lands  and  heredita- 
ments belonging  to  archbifhops,  bifhops,  deans,  deans  and 
chapters,  archdeacons,  prebendaries  and  other  dignitaries 
ccclefiaftical,  parfons,  vicars,  and  likewife  maflers  or  go- 
vernors and  fellows  of  colleges,  and  maftcrs  and  guardians 
of  hofpitals,  in  right  of  their  refpeftive  fees,  churches, 
colleges  a^id  hofpitals,  upon  furrcndcr  of  t|ie  Icafc  or  leafcs 
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then  in  being  thereof,  have  heretofore  been,  and  may  here- 
after be  demifed  by  one  leafe  only,  and  have  been^  or  may 
be  afterwards,  feparated  and  demifed  by  two  or  more  diftin£fc 
leafes,  with  feparate  and  diftin£l  rents  referved  thereon 
refpedively;  be  it  ena£ted,  that  in  all  fuch  cafes,  whether 
fuch  lands  and  hereditaments  are  augmentation  lands  or 
others,  or  both,  that  each  and  every  of  fuch  feparate  leafe^ 
ihall  be  as  good  and  valid  in  law,  as  the  £ud  original  one 
leafe  would  have  been. 

4.  Provided  always,  that  the  ftveral  yearly  rents  re- 
ferved, or  to  be  referved  on  fuch  feparate  leafes,  do  amount 
together  to  a  yearly  rent  and  profits,  not  lefs  than  the 
yearly  rent  and  profits  referved  and  payable  by  fuch  one 
original  leafe,  any  law,  ufage,  or  cuftom  to  the  contrary 
notwithfVanding ;  provided  that  nothing  herein  contained 
(hall  be  conflrued  to  authorize  any  of  the  perfons  or  bodies 
corporate  aforefaid,  to  make  any  concurrent  leafe,  other 
than  what  they  could  refpe£lively  have  made  before  the 
paffingof  this  ad. 

END   OF   THE    ACT    OF    PARLIAMENT. 


MEMORANDUM, 


The  two  following  extra£ts  from  Iri(h  ads  of  parlia* 
ment,  have  been  inferted,  from  my  obfervation  how  much 
at  a  lofs  gentlemen,  particularly  in  England,  have  been^ 
to  know  how  our  law  was  afFeded  by  the  tenantry  bill, 
and  what  a£ls  pafled  in  England  are  now  of  force  in  Ire- 
land, fmce  the  flatutes  recognizing  the  independence  of 
Ireland  in  1782;  they  an  not  totally  irnlathe  to  thifubjeif^ 
the  firfl  being  compared  ivitb  the  emphyteufis  of  the  civil  law^ 
the  latter  neceffary  from  the  continued  comparifon  carried  on 
in  the  notes  between  the  civil  and  our  law% 
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<<  The  flat.  19  and  20.  Geo.  III.  cb.  3.  enacis,  thac 
5'  courts  of  equity  upon  adequate  compenfation  (hall  rc- 
«(  lieve  tenants  and  their  afEgns  againft  lapfe  of  time,  if 
<^  no  fraud  proved,  iinlefs  it  appear,  that  the  fines  were 
f<  demanded,  and  rcfufcd  or  ncgle£led  to  be  paid  within  a 
<'  reafonable  time.  Provided,  that  if  the  landlord  has 
f^  any  difEculty  indifcovering  the  tenant,  in  order  to  make 
>*  the  demand,  then  demand  on  the  land,  with  notice  in 
<'  the  Dublin  and  London  Gazettes,  ihall  be  fufficient. 

«  The  flat.  21  and  22.  Geo.  III.  ch.  48.  enaSs,  that 
<*  all  flatutes  heretofore  made  in  England  or  Great  Britain, 
y  for  the  fettling  and  afluming  the  forfeited  eftatcs  in  the 
f'  kingdom  of  Ireland,  and  alfo  all  private  ftatutes  made  in 
f*  England  or  Great  Britain,  under  which  any  lands,  tene- 

V  ments,  or  hereditaments  in  Ireland,  or  any  eflate  or 
•'  intcreft  therein,  are  or  is,  holden  or  claimed,  or  which 
*'  any  way  concern  the  title  thereto,  or  any  evidence  rc- 
'*  fpe£ling  the  fame ;  and  alfo  all  fuch  claufes  and  provi* 
*'  fions  contained  in  any  ftatutes  made  in  England  or  Great 
f  *  Britain,  concerning  commerce,  as  import  to  impofe  equal 
*'  reftraints  on  the  fuhjefts  of  England  and  Ireland  as  of  Great 
*'  Britain  and  Ireland,  and  to  entitle  them  to  equal  benefits  -, 
^^  and  alfo  all  fuch  claufcs  and  provifions  contained  in  any 
*'  ftatutes  made  as  aforefaid,  as  equally  concern  the  leameii 
**  of  England  and  Ireland,  or  of  Great  Britain  and  Ireland, 
*^  fave  fo  far  as  the  fame  have  been  altered  or  repealed, 

V  fliall  be  accepted,  ufcu  or  executed  in  Ireland,  according 
^'  to  the  prefent  tenor  thereof,  rcrpe£tively.  Provided, 
**  that  rll  fucli  ifatutes  fo  far  as  aforefaid,  concerning  com- 
**  n.erce,  Ihall  bind  the  fubjccls  of  Ireland,  only  i\}  long 
*'  ab  they  continue  to  bii;d  the  fubjccls  of  Cireat  Britain. 

"  And  it  further  cnafts,  that  all  fuch  ftatutes  made 
**  in  England  or  Great  Britain,  as  concern  the  ftilc  or 
*^  caller. dar  *,  and  alfo  all  fuch  claufes  and  provifions  con- 
^^  tained  in  any  ftatutes  made  as  aforefaid,  as  relate  to  the 
f^  taking  ajiy  oath  or  oaths,  or  making  or  jubfcribing  any 
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^  declaration  or  affirmation  in  this  kingdom,  or  any  penalty 
**  or  difability  for  omitting  the  fame,  or  relate  to  the  con- 
**  tinuance  of  any  office,  civil  or  military,  or  of  any  com* 
**  miffion,  or  of  any  writ,  procefs  or  proceeding  at  law, 
^*  or  in  equity,  or  in  any  court  or  delegacy  or  review,  in 
**  cafe  of  a  ticmife  of  the  crown,  (hall  be  accepted,  ufed, 
^'  and  executed  in  Ireland,  according  to  the  prefent  tenor 
"  of  the  fame,  refpc£lively/* 

It  cannot  be  denied,  that  thefe  general  words  leave 
room  for  many  doubts,  and  it  ftill  is  often  puzzling  to  de- 
termine what  is  the  (latute  law  of  .Ireland  ^  to  give  a  ro* 
markable  inftance,  perhaps,  it  would  not  be  eafy  to  fay  at 
^his  moment,  whether  the  oath  ix  officio  was  or  was  not 
^ver  regularly  and  cxprefsly  (however  it  may  havQ  beea 
virtually)  abolifhcd  in  Ireland. 


^ 
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TABLE  OF  CONSANGUINITY. 

'he  numeral  Roman  letters  at  the  top  exprefling  the  degrees 
by  the  civil  law,  and  the  figures  at  the  bottom  thofe  by  the 
canon  law. 


IV. 

Great  Grand 

Father's 

Father. 

^ 


I 


111. 

Great  Grand 
Father. 

3. 

V. 
Great  Great 

Uncle. 

4- 

\ 


Grand  Father. 
2. 


— w. — 

Great  Uncle. 
3- 


V^ 

Great  Uncle's 

Son. 

7 


The 
Intcttatc, 
or  pf  rlbn 
I proporcd. 


I. 

Sf.-n. 
J. 


11. 

Gi.ind' 
^on 


I 


ill. 

Grc«i  ft!  and- 

Sur. 


IV. 

Coufm 
German. 


III. 

Ntphcw. 

2. 


\ 


X 


Second 
Coufm. 

3- 


Son  of  the 

Couan 
Gennan. 


Tv ' 

Son  ff  tlic 
N»'ph«*v  of 
Krorr.c  r'» 
Grind -Son 


^t  cf.  A 


•(-kb')' 


.-<  V  « 


Order  of  DiftriWuXion. 

Widow  \  Children  or  their  Re-    tj 

prefentatTves  tRe  reft  equally. 
If  np  ChiI3ren,  Widow  |,  next 

of   kin    or    their    reprefenta- 

tivcs  |. 
If  no  Widow,  Children  take  all. 
If  neither  Widow  nor  Children^ 

next  of  kin  in  the  following 

order. 

1 .  P'aiher. 

2.  Mother    and    Brothers    and  ^^  " 
Sifters   and    their    reprefcnu-   /  J-  ***,   ' 
tives.  i^  /J;.  ..J   ij,A  ^  ^ 

3.  If  both  Parents  deajl,  Bro- 
thers and  Sifters  or  the  furvi- 
vors  of  them,  with  the  .Chil- 
dren of  a   Brother  or   Sifter 

deccafcd.^^^    rt-.-x'  /»  :  i^^/Tt    ^  J^^^it  .»f: 

4.  If  no  Brother  or  Sifter  alive. 
Grandfather  or  Grandmother, 
or  on  failure  of  them.  Uncles 
and  Aunts,  Nephews  and 
Nieces  of  the  Hntcftate,  in 
equal  portions  *•    r.f  .  '  -  t  ^^  '- 

5.  For   want   of  all  thcfe   the  /   - 
next  of  kin,  according  to  the  ./     -^ 
computation     of     the     civil^"*     '  ^'* 
law,    except    with    this    dif-  c  i-*  "    ^-  • 
ference,    that   a  nearer  colla- 
teral excludes  a  more  remote 
lineal.  '^'"^' ' 

N.  B.  No  reprefentation  ^mong 

collaterals     beyond     Brothers 

"and  "Sifters  children,  meaning 

always   Brothers    and   Sifters 

of  inteftate.     , 


*  Ey  this  TulC)  if  no  brother  or  fifler  alive,  the  strand  parents  comt  in  , 
before  nephews  and  nieces,  altliough  the  latter  would  Ihare  with  a  mother,  J^ 
which  is  the  extraordinary  confequence  of  the  llatute  James  II.  in  England, 
letting  them  in  witli  the  mother,  but  leaving  the  preference  of  the  afcend* 
^  ing  line  (where  no  reprefentation)  in  all  other  cafes  according  to  the  flatute 
of  Charles  II.  Hb^i  thcfc  iUiutes  are  blended  ('>£ciher  in  Irfland,  in  that  of 
William  uLcl^Bp.  is./       '     '  •         • 


"Order  of  Adminiflration. 

Ml  ■■  ■    .  ■  ■       I^^F^^ 

w  • 

1.  Widow. 

2.  Child. 

3.  Father. 

4.  Mother. 

5.  Brother  or  Sifter. 

6.  Grandfather  or 

Grandmother. 

7.  Uncle,   Aunt,    Ne- 

phew or  Niece. 

8.  Coufin  German. 

Q.  Coufin  German  once 

removed. 
10.  Second  Coufin. 

The  widow  is  here 
put  firft,  becaufe  ufually 
preferred,  but  admini- 
ftration  may  be  granted 
to  the  next  of  kin,  to  be 
computed  in  the  order  of 
the  fubfequent  numbers 
|o,  or  jointly  with  her. 


m 


c  ;s 


.// 


)r 
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DEGREES 


or 


CONSANGUINITY 

ACCOKDIKO  TO  THI 

CIVILIANS. 


Maximus 


6th 


Patruus  mag-' '     . 

niia  f^ll 


BUS 


Pat  mi  masni 
Filiuf 

Patrui  maeni  i    ,. 
Kcpos  ^     '    ^^ 

Prater 


Filius 
Fratris 

Ncpos 

FratrU     

Prone  •  .__.L 
posFra-  ^ih 
tris 


posFra-l   <>^ 


[  6cli    I  Tritavus 
VfXh      Atavu^ 
-[  4th    I  Ahavus 


Qj-]Proavus|-^ 


Patruus 
major 


-\M  A-'    [ij  S  "■^^"^ 


Pater 


Fiiius 


I    2nd  j  Nepos 

3cl  Proncp()<i 
I  4th  I  Adncpos 
I  ctli  Abncpos 
I    6th    I  Trincpo> 


Jd 


Patruus 


..     1  Fihi;« 
^^^!  P.u-.n 
I 

Ncpo<» 


PTrh 

"  r 


Add  to   this,   that   the   defcending  line   is   preferred    in 
infinitum,  and  the  certificate  of  the  civilians  in  the  cafe  oi 
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Carter  againft   Crawley,   viz.    "  Reprefentatio   In   filiii   ' 
^^  fratrum  ic  ibrorum  tantum  locum  habeC,  ad  alter iprdl   . 
<«  vero  collaterales  noh  extenditur  et  vocantur  ad  fuccef* . 
^^  fionem  reliqui    collaterales   quicunque    in    gradu    funt 
^^  proximiores  remotioribus  exclufis   ita  quod  infalabiliter 
^^  Temper  prior  in  gradu  fit  potior  in  fucceffionc/'    And 
the  civil  law>  as  it  relates  to  diftribution>  virill  b9  very 
jclear. 


AmIi 
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